CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 


AT ATLANTA, 


JULY TERM, 1872. 


Present—HIRAM WARNER, Cater Justice. 
H. K. McCAY, \ Jovers 
W. W. MONTGOMERY, . 


EizaBETH Cowakt, plaintiff in error, vs. JAMES A. REVERE, 
defendant in error. 


Where it does not appear in the petition for certiorari that the execu- 
tion based upon a laborers’ or mechanics’ lien foreclosed before a Jus- 
tice of the Peace of a district in which the petitioner did not reside, 
was not to be levied upon property in the district in which she resided, 
or that she had filed a counter-affidavit, as required by section 1970 of 
the Code, or if she had done so, that the\proceedings would not have 
been returned, and the case tried in the district of her residence, it 
was not error in the Judge to refuse his sanction. (R.) 


Refusal of certiorari. Laborers’ lien. Before Judge 
CiarkK. Sumter county. At Chambers. February 15th, 
1872. ; 


For the facts of this case, see the decision. 
JoHn R. WorRILt, for plaintiff in error. 


No appearance for defendant. 


VoL. xLvi1. 2. 
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WARNER, Chief Justice. 


-This was an application to the Judge of the Superior 
Court for a certiorari on the ground that a Justice of the Peace 
of a militia district in which the petitioner did not reside, 
had foreclosed a laborers’ or mechanics’ lien and issued an 
execution. The certiorari was refused and the petitioner 
excepted. It does not appear in the petition that the lien i. 
fa. was not to be levied on property and executed in the mili- 
tia district in which the petitioner resided, or that she had 
filed a counter-affidavit, as required ‘by the 1970th section of 
the Code, or if she had done so, that the proceedings would 
not have been returned and the case tried in the district in 
which she resided. 

Let the judgment of the Court below be affirmed. 


Barton H. Oversy, e¢ al., plaintiffs in error, vs. EARLY 
W. THRASHER, defendant in error. 


1. A party seeking to set aside an award, on the ground that, it is con- 
trary to evidence, must set forth all the evidence that was submitted 
to the arbitrators, and show that the evidence, as set forth, is all that 
was submitted to them. 

2. Whether an award is contrary to evidence or not, is a question of law 
for the-Court, and not a matter to be submitted to a jury, and should 
be heard as upon demurrer, and unless strongly and decidedly against 
the evidence, it should not be set aside on this ground. The same rule 
should govern here as in a motion for a new trial. 

8. To set aside an award on the ground of fraud in one of the arbitra- 
tors, the fraud must be clearly and distinctly shown. 

4. Where there is a controversy between guardian and ward, and “all 
matters and things growing out of and connected with said guardian- 
ship’’ are submitted to arbitration, it is not an excess of authority on 

’ the part of the arbitrators to cancel, by their award, a note given by 
the ward to the guardian in his individual character for money received 
from him. 

5. To justify a Court in setting aside an award, on the ground of mis- 
take, the mistake, whether of law or fact, must be gross and palpable. 
Mere error of judgment in the arbitrators is not a sufficient ground for 
setting aside the award. 
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6. Where three arbitrators are selected by the parties, and one, conceiv- ° 
ing himself to have been selected as umpire, expressed no opinion on 
the points submitted, except where the others disagree, but signs the 
award with the others, it is doubtful if the award can be set aside on 
this ground. Certainly the arbitrator cannot be introduced as a wit- 
ness to show his own misconduct in this respect, if it be misconduct. 
He stands upon the same footing with a juror called to impeach a ver- 
dict to which he has assented. 

7. When a bill is filed to enforce a specific performance of a common 
law award, and the defendant attacks the award by 4 plea, the issues of 
fact alone should be submitted to the jury, under the charge of the 
Court, as to the law, and the verdict, if it set aside the award, should 
cover all the matters'in issue between the parties, which were submit- 
ted to the arbitrators, and for this purpose evidence may be introduced 
upon the issues which were submitted by the arbitrators. A verdict 
merely setting aside the award, and going no further, is incomplete, 
and entitles the complainant to a new trial. Equity having acquired 
jurisdiction, will retain it for the purpose of settling the whole contro- 
versey. 


Arbitration and award. Evidence. Fraud. Mistake. Um- 


pire. Specific performance. Verdict. Before Judgé Rostn- 
son. Morgan Superior Court. March Term, 1872. 


Barton H. Overby and Nicholas Overby filed their bill 
against Early W. Thrasher, containing, substantially, the fol-* 
lowing allegations, to-wit: 

That, on September 4th, 1868, having certain matters of 
dispute between them and said defendant touching his liability, 
growing out of and connected with the guardianship of com- 
plainants while they were minors, for the full settlement ‘of 
the same, entered into the following agreement : 


“ GEORGIA—MorGAN COUNTY: 


“ Whereas, there are matters of controversy between Early 
W. Thrasher, guardian, of the county of Morgan, and Barton 
H. Overby and Nicholas Overby, both wards of the said 
Early W. Thrasher, and both of the county of Clarke, em- 
bracing all matters between them as guardian and wards. It 
is, therefore, agreed between the parties that all matters and 
things growing out of and connected with said guardianship 
be submitted to the arbitrament and award of Augusius Reese, 
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- Isham S. Fannin and Nathaniel G. Foster, who shall have 
power to investigate all matters and determine the same accord- 
ing to law and equity, and to send for persons and papers under 
section of Code of Georgia authorizing arbitrations, and said 
arbitration shall be had at as early a time as possible, and the 
award, when rendered, shall be made the judgment of the 
Court and be final between the parties touching the matters 
under consider&tion. 
“Signed and delivered this 4th day of September, 1868. 
(Signed) “ Earty. W. THRASHER, [L. 8. ] 
“Barton H. Oversy, [L. 8.] 
“ NicHoLas OvERBY. _ [L. 8.]” 


That said arbitrators met and, after a lengthy investigation, 
made the following award : 


“Mapison, Morgan county, Ga., October 19, 1868. 

“We; the undersigned, arbitrators, having carefully inves- 
tigated all the matters and things connected with and grow- 
ing out of the guardianship of Early W. Thrasher, for Bar- 
ton and Nicholas Overby, minors of Bazil H. Overby, 
* deceased, the same having been referred to us under and by 
the submission herewith submitted, do make the following 
award: We find that the said Early W. Thrasher has in his 
hands, as guardian of his four wards, to-wit: the said Barton 
and Nicholas, (Earl and Callie Overby still minors) the sum 
of $6,301 25, that being the principal and interest now due 
on that fund. That of that fund the said Barton and Nich- 
olas Overby are entitled each to one-fourth; that is to say, 
$1,575 25 each. * We further find that there is in the hands 
of said Thrasher, as guardian of Barton Overby, upon his 
separate and individual account, the sum of $976 40, including 
the $1,575 31, his portion of the general fund; that his said 
guardian owes him principal and interest up to to-day the 
said last mentioned sum of $976 40. We further find that 
the said Barton Overby is entitled to one-third of the value 
of the receipt for notes of S. B. Hoyt, attorney at law, of 
Atlanta, it being a receipt given by said Hoyt to Early W. 
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Thrasher, guardian for Barton, Earl and Callie Overby. It 
being one note on William M. Butt and George Johnston, for 
$80 00, dated 7th January, 1861, and due December 25th, 
1861; one on W. A. Henderson, and C. A. Whaley, for 
$200 00, dated 1st of March, 1861, and due 25th December, 
1861; one on P. Shortell and John Ennis, for $192 00, dated 
Ist of January, 1861, and due 25th December, 1861. Said 
receipt having a credit on the note of Whaley & Henderson, 
of $137 11, dated 7th January, 1862. We further find that 
the receipt of Baugh for the note given him for collection, the 
note being for sale of a negro woman, Douly, for $525 00, be 
turned over to said Barton Overby as his property ; the two 
receipts having been excluded from the charges against said 
Early W. Thrasher. We further find that accounts and notes 
which were before us, presented by said E. W. Thrasher 
against said Barton Overby, and which were not embraced in 
the record from the Court of Ordinary, be surrendered to said 
Overby, to-wit: pencil memorandum note of J. C. Ander- 
son for $58 00, November 5th, 1867; note of William Glea- 
son for $15 00, dated April 2d, 1868; note of P. R. Thom- 
ason for $169 00, dated June 11th, 1868; E. W. Thrasher, 
for $25 00, August 16th, 1867; N.S. Hough, $4 11, Octo- 
ber 28th, 1867; Bearden, $166 31, January 14th, 1868; E. 
W. Thrasher, signed Overby, and his wife Josephine, for 
$1,000 00, and dated January 15th, 1867; order to A. Thrasher 
for $500 00, dated 14th June, 1867. “We further find that 
the sofa which was in controversy is the property of the said 
E. W. Thrasher, and shall be retained by him. We further 
find that there is in the hands of the said Early W. Thrasher, 
as guardian of Nicholas Overby, including the general fund, as 
well as his individual account, principal and interest up to 
to-day, $1,745 53. We further find that the pencil memoran- 
dum of $22 00, one note to E. W. Thrasher for $72 00, dated 
January 2d, 1867; to same for $146 00, April 9th, 1868; to 
same for $37 00, October 9th, 1866; to same for $902 64, 
October 2d, 1866, be surrendered to said Nicholas Overby, 
the same having been allowed in the settlement. We further 
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find that the arbitrators be allowed the sum of $100 00 each 
for their services, to be paid equally; that is to say, $100 00 
by each of the parties to this settlement, and that the said 
Thrasher pay $100 00 from each of the two funds found 
against him in this award, and that it be allowed him in the 
settlement of the same. We therefore award that the said 
Barton Overby recover of the said E. W. Thrasher the sum 
of $976 40, subject to the fee of $100 00, to be paid in the 
currency now prevailing, and also the papers referred to in this 
award; and that the said Nicholas. Overby recover the sum 
of $1,745 53, subject to the fee of $100 00, to be paid in the 
currency now in use, and also the papers referred to in this 
award. And that each of the undersigned arbitrators have 
$100 00 to be paid as hereinbefore specified ; and that the 
parties recovering in this award have each a fi. fa. for the 
amounts respectively found in his favor, any time after four 
days after the adjournment of the Court to which this award’ 
may be returned and made the judgment. The several amounts 
found to bear interest from this day. 
“Aucustus REEsE, [L. s.] 
(Signed) “ NATHANIEL G, Foster, [L. 8. ] 
“T. S, Fannin, [u. 8.] 
“ Madisong19th Oct. 1868. Arbitrators.” 


That complainants, at the March Term of Morgan Superior 
Court next after the rendition of said award, moved to have 
the same entered upon the minutes and made the judgment of 
said Court, when to their utter astonishment the said defen- . 
dant resisted said motion on the ground that the arbitrators 
were not selected according to the provisions of what is known 
as the general arbitration statute, which objection was sus- 
tained by the Court; that by reason of this conduct on the 
part of said defendant said award was not made the judgment 
of the Court; that complainants have always been ready and 
willing to comply with their portion of said award, but said 
defendant, though frequently requested, has utterly failed and 
refused to comply with his. Prayer, that said defendant may 
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be decreed specifically to do and perform all and singular the 
matters and things required of him by said award; that the 
writ of subpeena may issue. 

The defendant, Thrasher, pleaded to said bill substantially 
as follows, to-wit: 

That the award of the arbitrators was the result of accident, 
or mistake, or the fraud of some one or all of the arbitrators, 
or is otherwise illegal, as will be shown by facts and figures 
hereafter set forth: 


Ist. As appears from returns in the Ordinary’s office, and 
which were in proof before the arbitrators, this defendant had 
in his hands for Nicholas Overby, on January 2d, 1862: 


January 2d, 1862, in Confederate Mmoney.......0e seeesee pao -$ 17 87 

s ‘* for Barton Overby, Confederate money.... 48 45 

“ Ist, ‘* ree’d of J. Winship, adm’r, fortwo wards. 3850 00 
February Ist, “ se 66 Tt cL 1,640 00 
April 1st, ‘“ “s “ Ta eT 300 00 
June 6th, sé , sé sé ‘ sé 6é 6c 250 00 
February 17th, 1863, ™ 7 ow 700 00 
April 20th, “é “é 6é 6é sc 6c 6c 400 00 
June 7th, “ ‘« from sale of negroes for B. H. Overby. 2,807 00 

4“ ‘é sc sé 6 sé sé 4“ “ec N. Overby..... 2,620 00 


Jan. 7th, 1863, total amount that went into defendant’s hands.$ 9,133 32 
Allowing interest to May, 1866, when the first return was made 
after the close of the war 


Total amount, including interest, in defendant's hands........ --$10,970 16 


The records of Ordinary’s Court, which were in evidence, 

showed that defendant had disbursed for the wards from 

January Ist, 1862, to May 1863, for N. Overby 813 06 
For B. H. Overby ° 735 77 
From May, 1863, to end of war, for N. Overby. 861 08 
From May, 1863, to end of war, for B. Overby............ decepese - 2,338 57 
Amount invested in March, 1862, in sugar and molasses, after- 

wards impressed by the Confederate States and lost 759 90 
Amount funded in Confederate bonds to save 33} discount on 

old issue in 1863, kept on hand until March,. 1864........... 8,000 00 
In September, 1864, loaned to Reese & McHenry......... pay peers 2,000 00 
In January, 1865, loaned to Hugh Ogilby. .......00...ss00 o siecovess 1,000 00 
In February, 1865, invested in cotton yarns, etc.......... woipetbens , 


Total amount expended......s0 see 0 eoccscons peogepepe sepaqegs $11,986 38 — 
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This left a balance in defendant’s favor of. 
Deducting this amount from $1,100 00 used by defendant for 
the payment of his own taxes, leaves in favor of com- 


Therefore, defendant pleads that the award is illegal in this, 
that instead of the above result the arbitrators find that de- 
fendant was indebted largely to the wards, when defendant, 
also, testified that the investments in Confederate securities 
and money were made in perfect good faith; defendant fur- 
ther testified that the money would have been lost on his 
hands had he not invested it, and that a calculation shows 
that defendant only had on his hands at the end of the war 
the proceeds of the Confederate money loaned Hugh Ogilby, 
in January 1865, which, as proven, has been compromised 
and settled for $75 00 in greenbacks; that the Reese & Mc- 
Henry debt has been compromised by the giving of a new 
note by the parties for $250 00, still unpaid; also, the pro- 
ceeds of the investment in cotton yarns and thread made in 
February, 1865, which yielded about $100 00; that these 
amounts, after deducting $83 78, amounting to less than 
$300 00, was all defendant was due to the said complainants ; 
that in addition to the above figures, defendant had disbursed 
for the wards since the war the sum of $2,622 00 in good 
money. 

2d. Defendant further pleads that the award was illegal 
and without evidence to support it in this, that if he was lia- 
ble at all for the Confederate money invested and expended 
from January, 1862, to the close of the war, in no event was 
he liable for more than its value at the time of investment in 
good money, with interest to the date of the award, as fol- 
lows, to-wit: 


March, 1862. Sugar and molasses, $739 90, worth $1 50 for 


March, 1864, Confederate bonds, $1,900, $1,100 having been 
used for defendant’s taxes, making $3,000, worth $20 for 
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Amount brought forward 
September, 1864. Loaned Reese & McHenry $2000, worth $21 


18 50 


16 66 
7 00 
February, 1865. Investment in yarns, ete., worth $55 for one 18 86 
Interest on same to date of award - 5 53 


Total due wards, with interest to date of award $1,007 70 


But defendant’s disbursements and advances for wards since 
the war amount to 
Amount due them 


Balance in defendant’s favor 


This calculation demonstrates the illegality of the award in 
this, that the arbitrators did not allow to defendant the bene- 
fit of the 4th section of Act of 1868, entitled “An Act for 


the Relief of Debtors,” ete. 

3d. Defendant further pleads that said award is the result 
of mistake, and illegal in this, that the returns to the Court 
of Ordinary, in proof before the arbitrators, showed that in 
May, 1863, the last return made during the war, on account 
of the occupation of Atlanta by the Federal armies, there was 
a balance in defendant’s hands of $8,737 67 ; and defendant 
further proved that from May, 1863, to the close of the war, 
he expended for the wards of that Confederate money the sum 
of $3,199 65, which, being deducted from the amount due 
in May, 1863, would only leave a balance of Confederate 
money of $5,338 02, and if defendant was liable at all for 
that amount, it could only be for the real value of Confeder- 
ate money on May 16th, 1863, which was proven to be six 
dollars for one, or $923, together with interest on the same to 
the date of award, §345, adding to $923 leaves amount due 
to wards of $1,268, less the amount advanced to and expended 
for the wards since the close of the war, which was $2,622, 
which would leave a balance in favor of defendant of $1,354, 
and this without allowing defendant any commissions. 





18 SUPREME COURT OF GEORGIA. 
Overby et al. vs. Thrasher. 


4th. Defendant further pleads that the said award is illegal 
and ought not to be enforced in this, that the abitrators 
awarded that this defendant should pay $100 as part of their 
fees, when the questions in controversy were matters in con- 
nection with the estate. 

5th. Defendant further pleads that the award is illegal in 
this, that the arbitrators charged against the defendant the 
hire of the negro girl Douly, amounting to about $100, which 
is in palpable violation of law. 

6th. Defendant further pleads that said award is the result 
of fraud in this, that N. G. Foster had been consulted and 
employed in regard to said issue by complainants prior to aud 
before said arbitration was had; that the law firm of Foster 
& Foster, that is, A.G. & N. G. Foster, had a contingent 
fee dependent upon the final settlement of said case, all of 
which was unknown to defendant at the time the arbitration 
was had. 

7th. Defendant further pleads that said award is the result 
of mistake of law in this, that when defendant testified before 
the arbitrators that prior to the war, before he became guar- 
dian for said wards, he possessed and owned property to the 
amount of $70,000 00, and of that amount $50,000 00 was in 
negroes, which were lost by the war, and that defendant had 
sold during the war valuable real estate in the city of Madi- 
son for Confederate money, and that too was lost, and that he 
had made nothing in speculations during the war with his 
own or his ward’s money, and invoked for his relief the relief 
laws of the State of Georgia, they found and awarded, con- 
trary to law and equity, that this defendant was due to one of 
the said wards $976 40, and to the other $1,745 53, aggrega- 
_ ting the large sum of $2,721 93, when in truth there was a bal- 
ance due to defendant of $1,661 43. 

8th. Defendant further pleads that said award is the result 
of accident and mistake in this, that the arbitrators found one- 
fourth of $6,301 25, to-wit: $1,575 25, as due to Barton H. 
Overby; said arbitrators further found that defendant held 
against said Barton H. notes and accounts amounting in the 
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aggregate to $1,442 46 of cash funds loaned to him in good 
money since the war; and said arbitrators, after allowing the 
credit of $1,442 46, through. mistake, found that defendant 
is due to Barton H. Overby $976 40, instead of $132 79. 

9th. Defendant further pleads that said award is the result 
of accident and mistake, in this: that the arbitrators found 
that the defendant was indebted to Nicholas Overby one- 
fourth of $6,301 25, to-wit: $1,575.25. Said arbitrators fur- 
ther found that defendant held against Nicholas Overby notes 
and accounts amounting, in the aggregate, to $1,179 64 of 
cash funds loaned to and advanced for him since the war ; and 
said arbitrators, after allowing the credit of $1,179 64, through 
mistake, found that defendant is indebted to Nicholas Overby 
$1,745 53, instead of $395 61. 

10th. Defendant further pleads that said award goes beyond 
the terms of the submission, in this: that the only matters 
submitted were the questions between complainants as wards 
and defendant as guardian, while the award covers notes and 
accounts due by Barton H. and Nicholas Overby to defendant, 
individually, and in no way connected with his said guardian- 
ship, one of said notes being for the large sum of $1,000 00 
against Barton H. Overby and Josephine Overby, who was 
an entire stranger to the arbitration. 

Such portions, only, of the evidence are given as are neces- 
sary to an understanding of the decision of the Court. 

Albert M. Thrasher testified, “that Nicholas Overby, one 
of the complainants, told him, while said arbitration was pend- 
ing, that if he gained nothing he would lose nothing ;' that 
Foster’s fee depended upon what he got.” 

Barton H. Overby and A. G. Foster testified, that no con- 
tract upon the subject of fees, in reference to said arbitration, 
or in reference to the claim upon which said arbitration was 
based, prior to the arbitration nor since, was ever made, so far 
as they knew, with the firm of N. G. & A. G.. Foster, or 
Nathaniel G. Foster or Albert G. Foster, either conditional 
or certain; that the matter was never mentioned to N. G. 
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Foster prior to the time when he was requested to act as an 
arbitrator. 

Augustus Reese testified, “that he was one of the arbitra- 
tors selected by the parties and participated in making up the 
award ; that the arbitrators, so far as he knows or believes, 
used all diligence and care in their power in obtaining the 
facts necessary to enable them to ascertain the legal liability 
of the defendant to the plaintiffs, touching, connected with, or 
growing out of his connection with them as their guardian ; 
that the arbitration, with consent of parties, was adjourned 
from time to time to enable the parties to procure testimony 
and papers; that his position in the arbitration, as he under- 
stood, was that of umpire, and, therefore, he expressed no 
opinion upon questions of law, except where the others dif- 
fered; that he does not recollect that they differed upon any 
questions of importance, exeept the value to be put upon the 
disbursements of defendant in Confederate money ; that, so far 
as he knows or believes, there was no mistake made by the 
arbitrators as to the law of the case, or as to the mode of 
making calculations, looking to the facts developed before the 
arbitrators ; that he has before him the memoranda of calcula- 
tions upon which the award was based, and is unable to detect 
any mistake or error of law connected with the same, not hay- 
ing gone minutely into the calculations since the award was 
made up;.that it is true the evidence proved that all the 
money received by Thrasher was in Confederate money, and 
that he was charged by the arbitrators with only its true value 
at the time of its reception.” 

The jury returned the following verdict: “ We, the jury, 
set aside the award made by the arbitrators.” 

_ Complainants moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the verdict of the jury is contrary to evidence 
and the principles of justice and equity. 

2d. Because the verdict is contrary to law. 

3d. Because all the testimony that was before the arbitra- 
tors in making the award was not submitted to the jury upon 
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the trial, to-wit: a certificate from Joseph Winship, adminis- . 
trator de bonis non on the estate of B. H. Overby, deceased, 
showing payments made by him to E. W. Thrasher, guardian 
of complainants and their brother and sister, during the years 
1862 and 1863, of $7,280 00. 

The motion for a new trial was overruled by the Court, and 
complainants excepted and assign said ruling as error. 


A. Reese; A. G. & F. C. Foster, for plaintiffs in error. 


Bitutups & Brosston; B. H. THRASHER, for defendant. 


MonTGOMERY, Judge. 


1. The answer of the defendant in this case does not show 
that all the evidence which was submitted to the arbitrators was 
before the Court on the trial. As one of the grounds relied 
on by the defendants, on which to set aside the award, was 


that it was contrary to evidence, the evidence should not only 
be produced, but the record should show that it is all that the 
arbitrators had before them: Tomlinson vs. Hardwick, 41 
Georgia, 547 ; Ibid., 16. 

2. When the evidence is fully before the Court, it is a ques- 
tion of law for the Court, and not of fact for the jury, to say 
whether the finding of the arbitrators is contrary to the evi- 
dence or not, and this question should be determined by the 
Court, upon demurrer, Unless it is very strongly and decid- 
edly against the evidence, the award should not be set aside 
on this ground. Indeed, so far as a mistake in calculation is 
concerned—and that is the principal ground on which the de- 
fendant insists the finding is contrary to evidence—it is ques- 
tionable if that mistake should not appear on the face of the 
award: Watson’s Arbitration, 291, quoting Morgan vs. Ma- 
ther, 2 Vesey, page 15; Comeforth vs. Geer, 2 Vern., 705, 
and other authorities. But that question is not now before us, 
and may not be true, under our Code. Certainly, the award 
is entitled, in this respect, to the same weight as a verdict, and 
the same rule should govern as on a motion for a new trial on 
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this ground. Indeed, the award is more conclusive than a 
verdict: 41 Georgia, 20, 21. 

3. So, to set aside the award on the ground of fraud on the 
part of one of the arbitrators, the proof of fraud should be 
distinct and clear. An award is intended by the law to be the 
end, not the beginning of litigation, and should not be dis- 
turbed but for strong reasons which are plainly shown to ex- 
ist: 41 Georgia, 547; Westmore vs. Forbes, 13 East, 358. 

4, Advancements by a guardian to his ward are necessarily 
connected with his trust and must be taken into the account, 
else how can there be a settlement between them? When 
“all matters and things growing out of or connected with such 
guardianship” are submitted to arbitration, the arbitrators 
necessarily look to the standing of the parties towards each 
other as individuals, the guardianship is at an end ; the settle- 
ment is now to take place between the parties as individuals. ° 
Certainly, the excess of authority in this case, if it be one, is 
not such an one as the guardian can complain of. If the notes 
given by his wards had not been taken into the account by the 
arbitrators, the award must necessarily have been against him 
for that much more. The course pursued by the arbitrators 
has lessened their finding against him to the amount of the 
notes, and insured payment to him by off-setting them against 
an equal amount due by him to his wards. 

5. That neither error of judgment on the part of the arbi- 
trators will justify a Court of equity in setting aside an award, 
nor mistake of law or fact, unless gross and palpable, is settled 
in the case of Anderson vs. Taylor, 41 Georgia, 10. 

6. The mistake of Judge Reese in supposing himself se- 
lected as umpire, instead of one of three arbitrators, and his, 
_therefore, taking no active part in the deliberations of the . 
other two arbitrators, except where they differed, can only be 
taken advantage of by the defendant, if at all, upon the ground 
that this was misconduct on the part of one of the arbitrators. 
Conceding it to be so, which is very doubtful, the defendant 
must prove it by other testimony than that of Judge Reese. 
He is excluded upon the same principle that prevents a juror 
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from impeaching his verdict: 4 Car. and P., 327 ; Shelling vs. 
Farmer, 1 Strange, 646 ; Gordon vs. Mitchell, 3 Moore, 241, 
(4 E. C. L. R., 432 ;) Ellmaker vs. Buckley, 16 Serg. and R., 
72 ; Campbell vs. Western, 3 Paige, 124; Newland vs. tad 
lens, 2 Johns., 62. 

7. Defendant’s plea attacked the award, both for sietilees 
of law and mistakes of fact. The questions of law were for 
the Court, the issues, of fact alone for the jury, under the 
charge of the Court as to the law applicable to those issues ; 
as, for instance, that, to justify them in setting the award aside, 
on the grourd of mistake in the amount found against the 
defendant, the mistake must be plainly apparent, and not 
amount to error of judgment only. In short, that the mis- 
take must be such as would have induced the arbitrators 
themselves, upon the assumption that they acted uprightly, to 
alter their finding, had they discovered it, or had their atten- 
tion been called to it at the time. “The error in fact must 
amount almost to misconduct:” Billing on Awards, 57, n. 
The mistake must be gross and palpable: 41 Georgia, 20. 

The first thing to be considered by the jury is, whether such 
strong proof of fraud, accident or mistake, or any fact which 
would make the award illegal, as infancy of one of the parties 
to the submission, for instance, has been submitted to them to 
justify them in setting aside the award. If they find that 
issue in the negative, that ends their deliberations, and they 
should return their verdict in favor of the award. If in the 
atfirmative, then the whole of the matters submitted to the 
arbitrators is open for their consideration and they should 
proceed to readjust the settlement between the parties ; and, in 
order to enable them to do this, it is necessary, of course, for 
the parties, while submitting their evidence upon the issue as 
to whether the award should be set aside or not, to go further 
and introduce evidence upon the issues submitted to the arbi- 
trators in order to enable the jury to pass upon them intelli- 
gently, should they find it necessary to reopen them. Equity 
having acquired jurisdiction, should retain it for the purpose 
of settling the whole controversy. A verdict merely setting 
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aside the award leaves the litigation at sea. Nothing is set- 
tled, and the party in whose favor the award was rendered 
has just cause of complaint and is entitled to a new trial, in 
order that he may have his rights passed upon. 

Judgment reversed. 


Hvueuw McLeay, plaintiff in errror, vs. W1LLIAM W. CLARK 
et al., defendants in error. 


1. When on the trial of a bill filed by the vendor of property to set aside 
the sale as fraudulent and void, on the ground that the defendants had 
falsely represented to the complainant that his life and property were 
in danger, by reason of the indignation of the people against him, for 
having raised over his property a British flag to protect it against a raid 
of the Federal forces during the late war: 

Held, That it was error in the Oourt to rule out the testimony of a wit- 

ness, whé was present at the transaction, as follows: 
‘* The sale in all its features was a compulsory act, and affected through 
the misrepresentations of his legal adviser, who negotiated the whole 
transaction ;’’ and, again, ‘‘ the sale was not of his own free will and 
accord ;’’ and, again, ‘‘ Clark came to McLean several times, and on 
each occasion tried to succeed in impressing McLean with the belief 
that his safety could only be secured by relinquishing his interest in 
the factory and leaving the country ;”” and, again, ‘the impression in 
my mind was, and still is, that McLean would certainly not have sold 
the property if he had not believed that his own life and the lives of his 
family were in danger, and that this belief was caused by the position 
represented by Clark ;’’ and, again, ‘‘ McLean was fraudulently led 
by Clark to believe that his life would be endangered by his retention 
of the property.”’ 

The statements of this witness, in connection with his other statements 
not ruled out, are statements of facts, or opinions of the state of Mc- 
Lean’s mind, based on facts stated, and were competent evidence to 
be judged of by the jury, from the witness’ means of knowing the 
facts as stated by him. . 

2. Declarations of a veador of property, as to his motives for the sale, 
made at the time and during the progress of the sale, and even so soon 
thereafter as to be free from all suspicion of after-thought, are admissi- 
ble evidence on a trial as to the validity of the sale. 

8. Where A is attorney at law for Bin a controversy with C, and C makes 
to thé attorney certain statements and propositions to be communicated 
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to B, and at the same time proposing that if B consents to the proposi- 
tions the attorney should be employed in the matter proposed by Band 
C, and B declines the proposition: 

Held, That B may use the attorney as a witness to prove the statements, 
and that under the circumstances C cangot claim that they are privi- 


leged communications between client and attorney. 

4. Where a bill of exceptions, properly certified by the Judge, states as 
a fact, that on the trial he failed to give to the jury certain written 

# requests to charge tendered by the complainant’s counsel, and it 
appears from the record that the Judge overruled a motion for a new 
trial for such failure, stating as the reason for his judgment that he 
did in fact give the requests to charge to the jury as asked : 

Held, That this Court is bound by the facts, as stated and certified in the 
bill of exceptions, and not by the reasons given by the Judge in his 
judgment overruling the motion for a new trial, and as said requests 
were proper to be given in charge, the party is entitled to a new trial. 

5. Where A, with an understanding between himself and B and C, that 
they will be jointly interested with him, purchases property from D in 

- his own name, and in the purchase commits a fraud upon D, and after- 
wards B and C are let into the purchase by A, as joint purchasers with 
him: 

Held, That B and C cannot claim to be innocent purchasers without 
notice of A’s fraud. As they stand in his shoes, they are charged with 
his act, whether they had notice or not, and if the fraud in fact exists, 
the purchase will be set aside against all. 

6. When ona trial a question arose as to the value of certain machinery 
of a cotton factory: 

Held, That jt was error in the Court to exclude from the jury evidence 
that certain persons, responsible men, acquainted with the value of 
cotton machinery, had, in good faith, about the time inquired of, au- 
thorized the witness to offer, in cash, a certain sum for the same. 

7. It is error in the Court to charge the jury as to the law upon a state of 
facts in relation to which there is no evidence before the jury. 

8. It is error in the Court in charging the jury, on the trial of a bill filed, 
to set aside a sale on account of fraud to read to th® jury the state- 
ments in the bill, even to the minutest particulars -of the plaintiff’s 
case, and then say to the jury if you find these statements in the bill 
sustained by the proof, to find for the complainant, if not, to find for 
the defendant. It is the duty of this Court to separate the material 
from the immaterial statements in the bill, to present the real substantial 
issues to the jury, and a general charge that all the plaintiff’s statements 
must be supported by the proof, is calculated to mislead the jury. 

. It is error in the Court to charge the jury in general terms, that if a 
witness is shown to have sworn falsely in one particular, he is not to 
be believed at all, without explaining to the jury that the point in 


Vou, xiv. 3. 
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which the untruth is stated must be material, and that the witness must 
been willfully and knowingly sworn falsely in such material matter. 

10. It is error in the Court to charge the jury, thatif the plaintiff has 
sworn to one state of facts, and the defendant contradicts him, the jury 
are to leave the parties as MY finds them, unless other witnesses cor- 
roborate one or the other. The jury are to judge, as in other cases, 
from the circumstances, and if they believe, one or the other, so ought 
their verdict to be, 

11. In giving rules for weighing evidence to the jury, the Court should be, 
careful to state them as general rules, subject to be controlled and 
modified by the case before them, as made by all the testimony. 

12. Where the testimony of one party was mostly by deposition, and the 
other from witnesses examined upon the stand in the presence of the 
jury: 

Held, That it was improper for the Court, in his charge on a material 
point, to say to the jury that they were to consider the evidence as it 
was given in from the stand, 

13, Where there was on trial a bill filed to set aside as fraudulent a deed 
charged to have been procured by false statements, which caused the, 
vendor to sell at a gross under-value, through fear of danger to his life 
and property from persons who were angry at him for raising a British 
flag over his property to protect it from the Federal forces during the 

- late war, and one of the defenses was lapse of time from 1864 to 1868 : 

Held, That under the circumstances of the country, of which the Court 
will take judicial knowledge, the presumption of acquiescence, from 
lapse of time, does not exist, and is not an element to be considered 
by the jury. 

14. Where a bill to set aside a sale as fraudulent is defended on the 
ground of waiver, because the complainant, after the discovery of the 
fraud, accepted the consideration and did other acts affirming the sale : 

Held, That to make these acts conclusive of waiver and acquiesence, it 
must clearly appear that at the time the acts were done the vendor was 
free from the influence and control of the fraudulent statements, and 
that the act set up as a waiver, was in fact done by the complain- 
ant. The me receipt of money from his general agent, paid to 
the agent by the vendee, is not sufficient, it not appearing that the 
vendor knew he was, by such receipt, accepting the money of the 
vendee under the contract, or that he authorized the agent to accept 
the money, or did knowingly some act showing that he recognized the 
coutract, and was insisting upon the same. 


Equity. Witness: Opinion. Declarations. Attorney and 
client. Confidential communications. Innocent purchaser. 
Charge of Court. Credibility of witness. Evidence. Ac- 
quiescence. Waiver. False representations. Before Judge 
GREENE. Newton Superior Court. March Term, 1872. 
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Hugh McLean filed his bill to the September Term, 1868, 
of Newton Superior Court, against William W. Clark, John 
Harris, and Enoch Steadman, containing, substantially, the 
following allegations: That in 1860 complainant rented from 
Charles Camp and Noah Phillips, who were then doing bus- 
iness under the firm name of Phillips & Camp, a frame build- 
ing and water power, situate on Yellow river, from Novem- 
ber Ist, 1860, to November Ist, 1868, at the rent of $750 00 
per annum; that complainant procured machinery suitable for 
a cotton factory, at a cost of $12,000 00, in good money, and 
placed it in said building; that late in the summer of 1864, 
fearing a raid in the vicinity of said factory from the Federal 
forces, complainant hoisted a British flag, as a means of pro- 
tection; that said factory was then making a handsome profit, 
and many persons had expressed to complainant a desire ‘to 
purchase the same, aud amongst others, the: defendants were 
the most eager; that when said flag was raised the following 


note was sent to complainant from the factory on the opposite 
side of the river, belonging to the defendant, Steadman: 


“CovINGTON MILs, July 22d, 1864. 


“Hugo McLean: 
“ Dear Sir—We see a flag on your factory. If it isa Con-— 
federate flag, all right. If otherwise, it must be hauled down 
at once, or it will be taken down in short order. 
(Signed) “W. F. KENNEDY, and others, 
“Of Covington Mills.” _ 
That soon after the receipt of the above note, the defendant 
Clark came to complainant, and said that there had been a pub- 
lic meeting of the citizens in the town of Covington, and the re- 
sult was, that they had threatened to take complainant’s life, 
unless he would leave the county; that defendant had come 
to complainant as a friend and a “Mason on the square,” to 


warn him and to advise him for the best; that defendant then _ , 


urged upon complainant to sell to him his factory, including 
thirty bales of cotton, and he, under the’ influence of fears 
thus aroused, consented to take $60,000 00 for’ said factory, 
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machinery and cotton; that complainant, upon reflection, fear- 
ing that he had been duped by a deep laid scheme, and not 
desiring to take $60,000 00 in Confederate money, for prop- 
erty worth $35,000 00 in good money, and being informed by 
one of his managers, who had been to Covington, that no such 
meeting had taken place, refused to comply; that defendant 
Clark procured the sheriff to come aud intimidate complainant, 
said sheriff being accompanied by the defendants Harris, and 
Steadman, also by Hugh and Robert White; that these persons 
came to complainant’s house, and paid to him $60,000 00, in 
Confederate money, which he reftised to accept until threaten- 
ed by the sheriff with an arrest, complainant remarking at the 
time that he would rather see the property burnt up than sub- 
mit to such a sacrifice; that the contract was made in the 
name of the defendants, Clark and: Harris, though complain- 
ant learned soon afterwards that the defendant Steadman was 
at the time interested in said purchase, and perhaps the two 
Whites also; that it was but a short time after said forced 
sale before the defendant, Steadman, was exercising acts of con- 
trol over said factory ; that said forced sale took place the lat- 
ter part of July, or the Ist of August, 1864, and soon there- 
after said defendants shipped about one-half of the machinery 
in said factory out of the State, which has probably passed 
into the hands of third persons; that subsequently said factory 
with the remaining machinery was destroyed by fire; that at 
the time of the said forced sale nothing was said about the 
rent notes due to Phillips and Camp, complainant supposing 
that said defendants would of course pay them; that defend- 
ants refused to meet two of said notes, and complainant paid 
them, but after he discovered that the defendant, Steadman, 
- was owning and controlling said notes, complainant resolved 
to pay no more until the whole transaction should undergo a 
judicial investigation; that soon after the trade was effected, 
complainant suspected that the defendant, Steadman, was in 
some way interested therein, but this suspicion was somewhat 
relieved in August, 1866, when sajd defendant urged the 
propriety of complainant’s instituting suit against Clark, assur- 
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ing him that his aid should be privately given, but he did not 
wish to be known asa party; that said defendant, Steadman, 
has instituted suit on the rent note due November 1st, 1867, for 
$750 00 against complainant, yet said Steadman, in August, 
1866, through athird person, proposed to pay to complainant 
the money which he had before that time paid to said Camp for 
rent, and also to pay one-half the expense of the litigation 
against Harris and Clark, if complainant would divide with 
him the recovery; that defendants refuse to settle; that com- 
plainant waives discovery. Prayer, that defendants may be 
decreed to pay to complainant what may be due for said 
machinery and cotton after a fair accounting, together with 
lawful interest thereon, less the amount received by complain- 
ant at a fair valuation; that the defendant, Steadman, be en- 
joined from prosecuting his said suit for rent until the further 
order of this Court; that the writ of subpoena may issue. 

The bill was sanctioned on May 20th, 1868, and an injune- 
tion ordered to issue as prayed for. 

The defendant, William W. Clark, answered said bill, sub- 
stantially, as follows: Defendant admits the excited state of 
the county in 1864; the Gerard raid was the most successful 
made by the Federals, and it was at the approach of this raid 
that the flag was hoisted by complainant; this was regarded 
by the citizens of the county as disloyalty, especially as before 
this time some trouble had arisen by reason of an alleged fail- 
ure on complainant’s part to furnish the soldiers’ families with 
thread, as other factories had cheerfully done ; considerable 
feeling existed between complainant and the operatives of his 
factory, and the operatives of the Covington Mills, as to the 
use of the water power ; the charge that defendant had sought 
to purchase complainant’s property is utterly and wholly false, 
as he had no knowledge of its value or cayiacity, nor had he 
any desire to purchase it until the suggestion came from com- 
plainant himself, as will be hereinafter explained; knows 
nothing about the note set forth in the bill as having been 
sent by Kennedy and others; the charge in reference to.de- 
fendant’s visit to complainant’s house, and the. conversation 
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about the alleged meeting in Covington, is “the invention of 
a shameless liar, and in all things unworthy ;” the charge in 
reference to the causes which induced complainant to refuse to 
comply with his contract of sale is “ without even the shadow 
of truth ;” the charge in reference to the intimidation of com- 
plainant by this defendant, the sheriff and others, “ is false, 
and could only be made by a man given to all manner of ly- 
ing and evil speaking ;” the transfer of the property was delib- 
erately drawn up, read over, agreed upon, signed and delivered 
to this defendant ; the written lease of the property by Phillips 
and Camp was transferred at the same time ; defendant has no 
personal knowledge when his co-defendants ejected complain- 
ant out of possession, but when the trade was made, on the 
night before the writings were drawn, complainant said that 
he would consider defendant in possession, and that complain- 
ant would only occupy some of the houses until he could 
move; when the writings were drawn, in the presence of the 
parties, this defendant, with Harris, with the knowledge of 
complainant, told some of the men in control, not only of the 
trade, but that they were now in his employ ; the contract was 
not only fair, honest, without compulsion or mistatement, but 
complainant knows it, and if not insensible to shame, must 
feel it; the charge as to the removal of a part of the ma- 
chinery this defendant believes to be true, but the time of the 
removal was not as early as stated ; defendant states the charges 
as to his taking part in removal of complainant from said 
premises, and as to compulsion being used in the forcing a 
payment of rent are false, especially as defendant was not in 
the county at the time of the removal of complainant, and 
especially as defendant had no personal or other interest in 
- the rent. The history of this entire transaction is as follows: 
About three or four days after the first cavalry raid, com- 
plainant sent for this defendant on business, being indebted to 
this defendant, at that time, about $15,000 00, Confederate 
value ; on arriving at complainant’s, defendant was told that 
complainant had heard of a meeting in Covington, in which 
Colonel Thomas F’. Jones and others denounced him and made 
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some threats ; that he had had a difficulty with the factory peo- 
ple on the other side, (Steadman’s) and they had threatened to 
cut off his supply of water; that he had raised a British flag 
when the raid was near to save his property, and had, on this 
account, been threatened even so far as with being burnt out; 
defendant attempted to quiet complainant’s fears ; complainant 
spoke of leaving the country and of getting out to the West 
Indies, and proposed to sell to this defendant the property 
afterwards purchased, and stated, at the same time, that he 
would sell to any one except Steadman, against whom he 
seemed to have much unfriendly feeling; defendant feeling 
anxious about complainant’s indebtedness, inquired about his 
means; defendant said he had cotton at various points— 
Athens, Augusta and other places—and perhaps some hid out 
in the woods ; defendant, in response to the proposition to sell, 
replied that he had no use whatever for factory property ; that 
he was not familiar with such business, and could not turn it 
to good account; complainant persistently sought to induce 
defendant to purchase ; defendant left him, after seeking again 
to quiet his fears, not, however, without sharing in them, to 
some extent, himself; on the same, or the next day, defendant 
met the defendant, Steadman, and in a conversation in refer- 
ence to the Alguadon factory, (complainant’s,) Steadman re- 
marked that he would give $50,000 00 for a third interest in 
it ; this defendant replied that, “ upon such an offer, he might 
be taken up,” whereupon Steadman said “all right ;” on this, 
or the succeeding day, defendant saw the defendant, Harris, and - 
communicated to him what the defendant, Steadman, had said, 
and further, that, by reason of complainant’s anxiety to sell, 
this defendant believed the property could be bought cheap ; 
defendant, Harris, replied that he would not give much for any 
property, especially factory property, as it was more likely 
to be destroyed in such times than other property ; but, if the 
property could be bought as advantageously as this defendant 
supposed, he would take an interest, if the entire cost did not 
exceed $80,000 00. On the evening of that or the succeeding 
-day, defendant returned to complainant’s, when he immediately 
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again urged the purchase, by this defendant, of the property, 
offering to take $80,000 00 ; this defendant offered $70,000 00, 
which was refused, and, finally, the trade was concluded at the 
said sum of $80,000 00, the property being considered as de- 
livered ; this was on the evening of July 26th, 1864; that, on 
the succeeding day, when the papers were being drawn, com- 
plainant stated that this defendant ought to surrender a part 
of what was due to him, and defendant agreed to remit 
$5,000 00; this defendant and Harris paid $15,000 00 each 
for their third interests, while Steadman paid $50,000 00 for 
his ; defendant never would have been a party to the contract 
had it not been for Steadman’s offer of $50,000 00 for a one- 
third interest, and complainant’s indebtedness to defendant ; 
the whole transaction was concluded on July 27th, 1864, and 
on the morning of the 28th, the second raid, under Stoneman, 
made its appearance, and at that time, the factory property 
would not have brought $100 00 in gold. 
. This defendant escaped and lay in the woods until the Sun- 
day after, when he was sent for by the other defendants, who 
insisted upon his disposing of his interest in the property, for, 
that if it was known that he was interested in the same, it 
would be destroyed ; defendant on that day transferred to Dr. 
W. D. Conyers, his father-in-law, his interest, and at once left 
for Augusta, and there sold to Goodrich and Moore his one- 
third interest in said property, and returned within a few days 
to remove his family ; defendant then ascertained that the de- 
fendants, Steadman and Harris, had divided up the purchase 
into five shares, and had sold two-fifths to Hand T. White; 
defendant was dissatisfied with this, but after conferring with 
the purchasers, Goodrich and Moore, they consented to take 
one-fifth instead of one-third interest ; under this arrangement 
defendant was paid for a large part of his interest by the de- 
fendant Steadman ; the consideration in the conveyance from 
complainant to this defendant is stated at $150,000 ; denies all 
fraudulent representation, combination and collusion. 
Defendants Harris and Steadman answered the bill corrob- 
orating, so far as their knowledge went, the answer of Clark. 
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Defendants demurred to the said bill for various causes, 
The demurrer was “sustained so far as the bill makes it a 
ground of equity, that Enoch Steadman procured the note for 
the rent of the property stated in the bill, and is seeking to 
enforce the same in the Superior Court of Richmond county, 
and prays an injunction thereon, there being no community of 
interest charged in the bill in that matter between said Stead- 
man and the defendants, Clark and Harris, that in this particu- 
lar the bill is multifarious.” 

The complainant and defendants, both, had exceptions en- 
tered of record to this decision. 

The cause being for trial, and the complainant and defend- 
ants having announced ready, the case proceeded as follows : 

Complainant, by his solicitors, read his bill, and the defend- 
aunts their answers. 

Complainant then offered and read in evidence to the jury 
the following testimony. 

1st. An original instrument in writing, made and executed on 
the 30th day of April, in the year 1860, in the county of New- 
ton, by Charles Camp and Noah Phillips, to the complainant, 
Hugh McLean, whereby the said Charles Camp and Noah 
Phillips, in consideration of the annual payment of the sum of 
$750 00, leased to the said Hugh McLean a building known as 
the Chair Factory, on the east side of Yellow river, at Cedar 
Shoals, and four other buildings situated on the same side of 
the river, with the privilege of extending the factory build- 
ing to suit his convenience, (but not to cover more than ninety | 
feet of the water privilege,) and the right of building any 
houses for the use of his hands employed in cotton concerns 
that he may see proper to build at his own expense, and to 
furnish to him the head of water on the east side of the river 
from the present dam as it now runs, with the privilege of 
the waste water from the dam at its present height; the said 
lease to commence November 1, 1860, and to continue for the 
term of eight years}; there being an entry on the back of said 
original instrument of a transfer thereof to W. W. Clark by 
the said Hugh MeLean. 
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2d. A deed made and executed by the said Hugh McLean, 
to the said William W. Clark, bearing date on the 27th day 
of July, in the year 1864, and attested by George Dobson and 
John W. Barr, in which said deed it is recited that for and in 
consideration of the sum of $150,000 00 in hand paid, the 
receipt whereof was thereby acknowledged, the said Hugh Mc- 
Lean had granted, bargained, sold and conveyed unto the said 
William W. Clark, all his (McLean’s) right, title and inter- 
est in and to the cotton factory in said county known as the 
Alguadon factory, and privileges, no matter what they might 
be, either by lease, contract or otherwise. In addition to the 
factory, the buildings, the attachments to said factory, the ma- 
chinery, the water power, and everything complete connected 
with said factory, and all of the cotton then on hand, to-wit: 
thirty-six bales ; if there was more cotton than thirty-six bales 
it was not (that is the surplus) included in said deed ; all the 
improvements that the said Hugh McLean had made on the 
premises leased to him by C. Camp and N. Phillips, under 
date of 30th April, 1860, for eight. years, and all his rights 
under said lease, no matter what they might be, he, the said 
Hugh MeLean, fully and entirely sold and transferred to the 
said William W. Clark, his heirs and assigns, for the con- 
sideration thereinbefore named. 

3d. The following letter, written and sent by thesaid William 
W. Clark to Enoch Steadman, (another defendant,) to-wit : 


“CEDAR SHOALS, 27th July, 1864. 


“ My dear Sir :—It is necessary that I should see you at 
once—no delay. I have bought the McL. Factory and the 
preparation, for running it at once. Judge Harris and myself, 
- with you, constitute the company. Amount, one and one- 
half the price. Come out. Do not mind the impressment of 
your horses—this is more important. When you come, as 
you are not known in the transaction, notify me by note, so 
that I can meet you at some given place. Indeed, if you 
were known in the trade, it could not be made. 

(Signed) » ©W. W. Crark.” 





‘ 
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4th. The following deed, made and delivered by the said 
William W. Clark to Enoch Steadman, viz. : 


“GEORGIA—NEwTON COUNTY: 

“'W. W. Clark having this day purchased the Alguadon 
Factory, in said county, and all the fixtures and interest there- 
with connected, under a lease from Camp & Phillips to Hugh 
McLean, dated in April, 1860. Now, the understanding is, . 
that E. Steadman and John Harris are equal partners in said 
purchase, the sum paid for said factory being $150,000 00. 
The factory to be run on our joint account, and we equally 
interested in the losses and profits. 27th July, 1864. 

(Signed) “W. W. Car.” 


5th. The interrogatories and answers of Hugh McLean, 
taken by commission, (the first set.) Complainant offered to 
read the whole of the answer of Hugh McLean to the third 
direct interrogatory, in which are found the following words, 
Viz. : 

“T had learned, from inquiry, that there had been no meet- 
ing of the citizens, but that the whole story was a ruse to 
get my property. I accordingly stated this to Mr. Barr and 
others about the factory, and that I would not surrender the 
possesssion.” 

To that part of said answer defendants objected. The ob- 
jection was sustained and the testimony rejected, and com- 
plainant then and there excepted. Counsel for the complain- 
ant offered to read in evidence to the jury the answer to the , 
seventh direct interrogatory, in which the following words are 
found, viz. : 

“T do believe, from the facts detailed in. my answer to the 
third interrogatory, that a conspiracy existed to obtain my 
property.” 

And again, in the same answer, the following words, viz. : 

“T also believe the object Clark had in view, when making 
the false statements he did, was to drive me from the county, 
and probably from the country, in order that the forced sale 
might not be disturbed.” 
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To the reading of each of these two portions of the said 
answer defendants objected, the Court sustained the objections 
and rejected the evidence, and complainant, by his counsel, then 
and there excepted and assigns the same as error. 

6th. The interrogatories to, and theanswers thereto, of James 
Hope, taken by commission. The fourth direct interrogatory 
to James Hope is in the following words, viz. : 

“What was the value of the machinery that complainant had 
at the time of the transfer to Mr. Clark? How much was it 
‘worth? State fully all you know about the estimate of the 
value of that machinery.” 

To that interrogatory, James Hope answers as follows, viz. : 

“T can only answer this interrogatory by making the fol- 
lowing statement: During the year 1864, myself, in company 
with three others, determined to buy the machinery in the 
factory, if McLean would sell, and, in conversation in refer- 
ence to the purchase, my friends deputed me to confer with 
-McLean in reference to the purchase, and offer him $20,000 00 
in American gold coin, and authorized me not to fail to make 
the purchase by a small difference over our offer.” 

To this whole answer defendants objected, and the Court 
sustained the objection and rejected the testimony, and com- 
plainant, by his counsel, then and there excepted, and now 
alleges the same as error. Defendants withdrew the cross- 
interrogatories to James Hope, and complainant adopted them 
and read them, except the answer to the third cross-interroga- 
tory, which said interrogatory is in the words following, viz.: 

“Do you, of your own knowledge, know the value of the 
machinery at Cedar Shoals, owned by complainant in July, 
1864? If so, when did you see it? Do you know, of your 
own knowledge, anything of the value of said property on the 
day of sale, or the surrounding circumstances? If so, give 
them in detail, as well as how you got your information ?” 

To which said interrogatory, James Hope answered as fol- 
lows: 

“ Tn answer to the fourth direct interrogatory, I stated what 
my knowledge and opinion was in reference to its value, and 
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am satisfied that if we had succeeded in making the purchase 
at even $25,000 00 in gold, we would have made a fortune 
out of it. I had seen a list of the machinery and their ca- 
pacity, and from my knowledge of rhachinery and its value, 
was enabled to place a fair valuation upon it, and one of the 
parties making the offer, a practical manufacturer, had run it 
and fully understood its value. I never saw it myself. I 
know of no change in the value or condition of the machinery 
at the date of our offer and the date of its sale. I have no 
positive knowledge, as before stated, of the circumstances at- 
tending the sale.” 

Counsel for defendants objected to the whole of this an- 
swer. The Court sustained the objection, and rejected the 
evidence. Counsel for complainant then and there excepted, 
and now assigns the same as error. 

7th. The interrogatories to, and answers of Adam Johnson, 
taken by commission. The third direct interrogatory to Adam 
Johnson is in the following words, viz.: “If you say you 
know of the factory machinery owned by McLean, please state 
if you know what its value was at the time you knew it. Are 
you engaged in any business that makes you acquainted with 
machinery of that kind? If yea, what business? What was 
the value of that machinery at any time when you knew of 
it? Did you ever try to buy it? If yea, what price did you 
offer for it? State all you may know concerning said machi- 
nery, its value and character, or any other fact you may know 
that will benefit the complainant?” : 

The six last lines of that answer are as follows: “And in 
1864, I authorized Mr. James Hope to purchase this machin- 
ery, if possible, at $20,000 00 in specie, a party of four desir- 
ing to purchase it. The $20,000 00 in specie was agreed 
between us as a minimum -valuation. He was authorized to 
give more if necessary to a trade. I know nothing more than 
above stated in the premises inquired of.” 

To said portion of said answer defendants objected. The 
Court sustained the objection, and rejected the evidence. 
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Complainant, by his counsel, then and there excepted, and now 
here assigns the same as error. 

8th. The interrogatories to, and answers thereto, by George 
Dobson, (except as heréinafter stated) taken by commission. 
The third direct interrogatory to George Dobson is in the fol- 
lowing words, viz.: 

“Tf in answer to the second interrogatory, you say the com- 
plainant owned a cotton factory, please state whether he still 
owns and controls tle same? If you say he does not, please 

‘state when it passed out of his possession, and to whom, and 

under what circumstances, so far as you may know them? 
Was the change of possession the result of a sale made by 
complainant in the usual way, of his own free will and accord, 
or was it otherwise; and if otherwise, how otherwise?” 

To this interrogatory, George Dobson answers as follows: 

“Hugh McLean (complainant) does not now own the said 
cotton factory; Iam unable to give the exact time when it 
“passed out of his possession; it was sold to Clark, Harris and 
Steadman ; and two brothers, whose factory, about four miles 
down the river, had previously been burned by the Federal 
forces, I believe had some interest in the purchase, also, as 
they run the factory afterwards; the sale in all its features was 
a compulsory one, and effected, through the representations of 
his legal adviser, Mr. Clark, who negotiated the whole trans- 
action; the sale was not of his own free will and accord, because 
Mr. Clark made statements to Mr. McLean that if he did not 
sell the factory his life would be in constant danger.” 

Counsel for defendants objected to a large portion of the said 
answer, and the Court sustained the objection, and rejected 
the following words in the same, viz.: “in all its features was 
a compulsory one,” and also the following words in the same 
answer, viz.: “the sale was not of his own free will and accord, 
because,” and complainant to each of said rulings, then and 
there excepted, and now here assigns the same as error. 

The sixth direct ey to the said George Dobson 
is in the words following, viz. 

“Were any, and what Saielliden wad; and how many times, 
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and by whom, to force McLean to sell out and leave the county 
of Newton? If you say means were used to procure the above 
result, what were those means? State them fully and partic- 
ularly.” ; 

To that interrogatory George Dobson, the witness, answers 
as follows, viz. : 

“ Clark came to McLean’s several times, and on each occa- 
sion tried and succeeded in impressing McLean with the belief 
that his safety could only be secured by relinquishing his in- 
terest in the factory and leaving Newton county.” 

To that portion of said answer defendants objected. The 
Court sustained the objection and rejected the testimony, and 
complainant, by his counsel, then and there excepted, and now 
here assigns the same as error. 

The seventh direct ivtermegeieny to the said George Dob- 
son is in the following words, viz. 

“State anything you may here that will benefit the com- 
plainant, McLean, as fully and particularly as if you were 
thereto specially interrogated.” 

To that interrogatory George Dobson answers as follows: 

“T believe that I have stated all I can definitely recollect. 
The impression on my mind at the time was, and still is, 
that McLean would certainly not have sold the property if 
he had not then have believed that his own life and the 
lives of his family were in danger, and that this belief was 
caused by the persistent misrepresentations of Clark.” 

Counsel for defendants objected to this answer, and the . 
Court sustained the objection and rejected all of the answer 
after the words “ definitely recollect.” Complainant, by his 
counsel, then and there excepted, and now assigns the same as 
error. Defendants withdrew the cross—interrogatories to 
George Dobson; complainant adopted them, and read the 
answers thereto, except as hereinafter stated. 

The third cross-interrogatory was as follows, viz.: * 

“Did complainant raise a flag on his factory before, at the 
time, or after the first raid? What sort of a flag was raised ? 
Was it the Confederate flag? Was there any trouble or threats 
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of any kind used towards complainant about the flag, or any 
other conduct of his? Was there any excitement on account 
of his not furnishing his quota of thread for the poor or sol- 
diers’ families, by the Inferior Court or from any one else? If 
any of these things occurred within your knowledge, or you 
heard of them, state what you know on all the points on 
which you are questioned ?” 

To that interrogatory George Dobson answers as follows, 
viz. : 

“McLean raised a flag after the raid had reached Covington, 
and was momentarily expécted at the river, and, in fact, after 
Kitchens, the Confederate Provost Marshal, and several others 
had galloped across the bridge, which they attempted to de- 
stroy by fire. I suggested to McLean that he could probably 
screen himself by claiming protection as a British subject ; 
McLean’s daughter, Mrs. Foule, remarked that she had a 
small flag which she had brought frora Augusta; it was the 
British Union Jack; as soon as it was put up a party came 


from Steadman’s mills and said to McLean, that unless that 
flag was immediately taken down they would destroy the mill, 
and that he should claim no immunity which they did not 


possess.” 

To this part of the answer to said interrogatory counsel for 
defendants objected. The Court sustained the objection and 
rejected the evidence. Complainant then and there excepted, 
and now assigns the same as error. 

The latter part of the sixth cross-interrogatory to the said 
George Dobson is in the following words, viz. : 

“Was it (the property) not sold because of the danger by 
which it was surrounded ; if not, what was the reason of the 
sale ?” 

To that part of the said interrogatory George Dobson an- 
swered : 

“The"property wag not sold beeause of any danger sur- 
rounding it, but because McLean was fraudulently lead by 
Clark to believe that his (McLean’s) life would be emlangered 


by his retention of the property.” 
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Defendant objected to that part of the said answer, and the 
Court sustained the objection and rejected the evidence, and 
complainant then and there excepted and now assigns the same 
as error. : 

9th, The interrogatories to and answers of John W. Barr, 
taken by commission, except as hereinafter set forth. The 
third direct interrogatory to John W. Barr is in the following 
words, viz. : 

“State, if you know, whether he still has possession of said 
factory, and, if not, why not? How did he cease to hold 
possession? Under what circumstances? State fully all you 
know on the subject ?” 

To the said interrogatory John W. Barr answers as fol- 
lows: 

“ McLean is not now in possession of the said factory ; dur- 
ing the year 1864, I believe, during the first raid of the Fed- 
eral troops east of Atlanta, and in the direction of Covington, 
Mr. McLean, at the suggestion of some friend, raised a Brit- 
ish flag over or in front of the factory as a means of protect- 
ing it from the aforesaid troops, believing the same to be of 
great value to the people of the country at that time; on the 
following Monday Mr. Clark came out to Mr. McLean’s. 
house and had some conversation with complainant, who 
(complainant) immediately came down to the factory and teld 
us that Mr. Clark had informed him that the citizens.of the 
town had held a meeting and determined to hang him for 
raising the British flag on his factory, and he must dispose of 
the factory and leave the place to save his life, and the next 
day, I think it was, Mr. Clark and Judge Harris came out 
to the factory and were in conversation with Mr. McLean and 
Captain Dobson pretty much the whole day, as I learned, ne- 
gotiating for the factory ; towards evening I was sent for to 
where these parties were at, when Mr. Clark stated to me 
that he had purchased the factory, and that he desired me 
to remain with him in same capacity I was then filling for 
McLean; I remained in control of the said factory, as the 
superintendent of Clark for about seven or eight days; in 

VoL, xivit. 4, 
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the meantime the Federal troops made a second raid in the 
direction of the mills; this time the troops came to the fac- 
tory, burned the beidge and carried off a number of McLean’s 
mules, leaving the same day ; the day after the raiders left 
Mr. McLean stated to me that he had discovered that the 
factory had been taken from him by a ruse, and that be 
intended to take it back ; in a day or two Mr. Steadman, Mr. 
Clark, Judge Harris and the two Mr. Whites, Mr. Ander- 
son, and the sheriff, came to the factory and went up to Mc- 
‘Lean’s ; shortly afterwards the two Mr. Whites came down 
to the factory and stated that they were going to control 
the mill, as they had purchased an interest in it; the Whites 
controlled the factory for several months, when they sold 
out to Mr. Steadman; the company in charge then con- 
sisted of Steadman, Harris, Mr. Goodrich, of Augusta, Clark 
having previously sold one-fifth interest to the latter (Guod- 
rich;) this company shipped half the machinery to North 
Carolina, which I followed to put up for them; I remained 
in charge of this mill in North Carolina till during the month 
of March, 1869, when I left and went to Mississippi.” 

Counsel for defendants objected to'the following parts of 
that answer: ‘Complainant immediately came down to the 
factory and told us that Mr. Clark had informed him that the 
citizens of the town had held a meeting, and determined to 
hang him for raising the British flag over his factory, and he 
must dispose of the factory, and leave the place, to save his 
life.” 

And also, to the words in the same answer, as follows: “as 
I learned, negotiating for the factory.” 

And also, the following words in the same answer, viz.: 
_ “The day after the raiders left, Mr. McLean stated to me 

that he had discovered that the factory had been taken from 
him by a ruse, and that he intended to take it back.” - 

The Court sustained the objection to each of these portions 
of that answer, and ruled them out, and complainant, by his 
counsel, then and there excepted, and now here assigns the | 
same as error. 
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10th. The following extracts taken from the books kept by 
the company owning Alguadon Factory, as proven by Thomas 
M. White: 


Copy Entries in Book read in Evidence: 

On page 88—W. W. Clark’s stock account: 

1864. One-fifth interest in stock, July 28th. 
Aug. 3. By one-fifth of profits, accruing to date.........sss0sesssseee $2,987 85 
Nov. 9. To cash from Thomas White to J. Harris......+0+....... -++ 2,987 85 
Aug. 3. The stock transferred to Messrs. Moore & Goodrich, of tiga 
On page 89—Moore & Goodrich, stock account: 

1864.  One-fifth interest, Aug. 3, 1864, Cr. Dr. 
Oct. 31. By dividend No. 1, declared Nov..9...... $39,150 96 


Nov. 9. To amount to credit on private account.$39,150 96. 


John Harris’ stock account: 
1864. ‘On page 90— 
One-fifth interest, July 28th, 1864. Cr. Dr. 
Oct. 81. By dividend No. 1, declared Nov. 9, 1864. $42,138 81 


Nov. 9. To amount on credit to private account. $42,138 81 
. 


On page 91—E. Steadman, stock account: 

One-fifth interest, July 28th, 1864. Cr. - Dr. 
Sept. 19. Three-tenths from Thomas and Hugh White. 
Oct. 31. By dividend No. 1, one-fifth declared Nov. 9. $42,138 81 
Oct. 81. By dividend No. 1, three-tenths declared Nov. 9. 25,489 28 


Nov. 9. Toamount to credit on private account. $67,628 09 


On page 92—Thomas White, stock account: 
1864.  One-fifth interest, July 28th, 1864. - Cr. Dr. ° 
Sept. 19. By profits to date $25,145 95 


Nov. 9. To amount on private account $25,145 95 
Sept. 19. Transferred to E. Steadman. 


On page 93—Hugh White, stock account: 
1864. One-fifth interest, July 28th, 1864. Cr. Dr. 
Sept. 19. By profits to date.........-...000 GRAF wd ‘ $25,145 95 


; 


Sept. 19. To amount to credjt on private account.$25,145 95 
Sept. 19. One-tenth transferred to E. Steadman. 
Sept. 19. One-tenth transferred to William F. Kennedy. « 


On } page 94— William F. Kennedy, stock account: 
1864. Cr. Dr. 


Sept. 19. One-tenth from H. White. 
Oct, 31. By dividend No. 1, declared Nov. 9........ $8,496 42 


To amount credit on private account. $8,496 42 
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On page 122 Account of the operations of the Alguadon mills from 
July 28th, 1864, to January 26th, 1865. The mills commenced opera- 
tions with nothing but the machinery. 

Dividend declared October 81st, 1864.......2....++eeeesereeeeeeeee $210,694 05 


Amount paid by E. Steadman for the use of the Company in 
North Carolina 

Amount paid by Company for heittie. hauling, etc., for the 
use of Company in North Carolina 

Amount expended in repairing building here............. decceceh 


ESTIMATED LOSS BY THE FIRE. 


25 bales yarn, $2,000 00........ i bebia. pe ae OL , 
1000 pounds cotton, $1 00........ e000 coeeee seeseees oan 
2 pieces shipping, $87 50........c.0.ssseeseees ecsccceee 
24 dozen roller skins, $600 00 
2 gallons kerosene Oil, $65 00.........-0+cseeeeseeeee és 130 00 
5 gallons lard oil, $45 00.......000-.scereee -eeeseee eocee 225 00 
400 yards Osnaburgs, $850 00..........s00+eeeee sooee . 1,400 00 
Sole and upper leather........css0cseeeesssese seeeee see - 450 00 $54,780 00 
2 bales yarn burned by the Yankees while in route 
for Auguste g..ce.cceeeace coreseeee o ccccen seeees oo secees - 4,000 00 
1 barrel oil burnt on railroad..........+se++ereerereee «+ 1,800 00 
Dividend declared March 24th, 1865 22,855 77 $32,513 77 


$414,547 75 


It appears that the earnings of the mills were, for 

the first 80 days, to October 31 $210,694 05 
The amount of dividends declared that, and for 

the last 74 days, from October 31st to January 


26th, the time of the fire..,......-+0. 
——--— $414,547 75 


(Signed) W. F. KENNEDY, Manager. 


11th. Receipts made by Charles ays per W.J..C., as 
follows, viz. : 


“ Received this day, of Hugh McLean, seven hundred and 
fifty dollars for rent, to be credited on note given to Charles 
Camp and Noah Phillips for lease of chair factory, wheel and 
shafting, and four dwelling houses, which pays rent to she 
first pad of November, 1866, this the {hind day of Novem- 
ber, 1866. 

(Signed) “ CHARLES Camp, 

[Stamp.] (“per W. J. C.”) 
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“ Received of Hugh McLean, by the hands of A. B. Simms, 
Esq., sixteen hundred and thirteen dollars and seventy-five 
cents (for the money due on lease notes made to Phillips & 
Camp,) principal and interest, for two years’ lease, 1864 and 
1865. 

(Signed) “ CHARLES CAMP, 

[Stamp. ] (“per W. J. C.”) 


EVIDENCE FOR DEFENDANT. 


A. B. Simms, Esq., sworn, said : 

“T was employed by Mclean to collect rent for this fac- 
tory ; I collected about $2,400 00 from McLean for Charles 
Camp on the lease; I collected rent money for McLean and 
sent it to him by express to Augusta in 1866 or 1867; made 
collections for him at two different times ; I got acknowledg- 
ment from McLean for the remittance made by me; I col- 
lected plantation rent also for McLean, and sent it by express, 
after collecting the rent on lease of the factory the first time ; 
I am still collecting plantation rent for him; I think I was 
collecting plantation rent at the second time I collected rent 
for him on this factory property ; identified two express re- 
ceipts, as they were given to me for the money which I had 
collected on account of rent for McLean (rent of the Algua- 
don Factory property) ; identified the papers shown as Mc- 
Lean’s acknowledgment of said money sent ; I wrote the let- 
ter shown me by Judge Floyd; I collected the money for ‘ 
Charles Camp out of McLean by distress warrant; when I was 
pressing Steadman for McLean, Steadman made a proposi- 
tion as to the condition upon which he (Steadman) would 
pay the rent; I communicated that proposition to McLean.” 

Counsel for complainant asked the witness, A. B. Simms, 
to state that proposition. Counsel for defendants objected on 
the ground that the pgoposition made by Steadman, through 
Simms, the witness, was made in professional confidence. <A. 
B. Simms, the witness, stated that at the time Steadman made 
this proposition he was not an attorney for Steadman in any 
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case, but that Steadman stated, that if McLean accepted his 
proposition that he (Simms) should be employed in the case ; 
the negotiations on that proposition were continued for some 
time, but the proposition was never acted on. 

The proposition made by Steadman to McLean, and which 
McLean sought to prove by Simms, was to the following ef- 
fect, viz.: Steadman proposed, through Simms, to McLean, 
in 1867, before this present suit was commenced, that if Mc- 
Lean would commence this present suit against William W. 
Clark alone, and leave him out, that he (Steadman) would 
pay all lawyer’s fees and other expenses of that suit, and pay 
back to McLean the money which he (McLean) had been 
foreed to pay to Charles Camp on the lease notes, provided 
McLean, in writing, would obligate himself to give to him 
(Steadman) one-half of whatever amount might be recovered 
from Mr, Clark in such suit, and that he (Steadman) was not 
to be known in said suit so far as he might take an interest 
under that proposition. 

The Court sustained the objection made by counsel for . 
fendant, and refused to permit the testimony to go to the jury, 
or to permit counsel for complainant to state, in presence of the 
jury, what propositions by Steadman to McLean, through 
Simms, he expected to prove. Counsel for complainant then 
and there excepted to the said rulings and judgment of the 
Court, and now here assigns the same as error. 

Defendants introduced the following copy papers, which 
were identified by Mr. Simms, viz. : 


“$937 50. “Covrnaton, November 20th, 1866. 
sived from A. B. Simms one letter, sealed, and said to 
contain $937 50, addressed to Hugh McLean, Augusta, Ga. 
(Signed) . “J, J. SPENCER, 
“For the Company.” 


“Aveusta, January 27th, 1867. 
“A.B. Stums, Esq.: 
“ Dear Sir—I have now got home from Memphis. Your 
letter is now before me, containing an order on Heard & Clay, 
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for the sum of $357 50, and a $100 00 bill. I am satisfied © 


with your management of my business. 


“ Yours truly. 
(Signed) ’ «Huan McLean.” 


Defendants then offered in evidence a note, of which the 
following is a copy: 


“Thirty days after date, I, we, promise to pay Hugh MeLean 
or order, $66,530 00, for value received in currency, 27th 
July, 1864. 

(Signed) “Wiii1am W. CLARE, 
“Joun Harris.” 


Defendants introduced the following draft: 


“$40,560 00. “CovineTon, August 19th, 1864. 
“ At sight pay Hugh McLean, or order, $40,560.00, in new 
issue, and charge to my account. 
(Signed) “FE. STEADMAN.” 


Complainant introduced the following note, viz.: 


“Covineton Mir1s, July —_ 1864. 
“Hue McLean: 

“ Dear Sir—We see a flag on your factory. If it is a Con- 
federate flag, all right. If otherwise, it must be hauled down 
at once, or it will be taken down in short order. 

(Signed) “W. F. KENNEDY, and others, 
“Of Covington Mills.” 


The evidence introduced for complainant, and defendants 

was voluminous, and only so much is here set forth as is nec- 
essary to an understanding of the decision of the Court. 

Counsel for complainant in writing, requested the Court to 
charge as follows, viz.: 

ist. “That when a bill waives discovery, the answer of de- 
fendant is not evidence for him. He is bound to prove the 
allegations in his answer, or they amount to nothing more than 
pleadings at law. But if complainant chooses to use the 
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admissions in the answer, he has a right to do so, and the de- 
fendant is bound by them. 

2d. “That if it be shown that, at the time of this trade 
with McLean, the defendants, Harris and Steadman, were to 
be interested jointly, as a company, or copartners therein, they 
_ are with Clark, jointly and severally liable, and the answer 

of either, when put in evidence by complainant, is good as 

evidence against all. 

3d. “If the evidence in this ease shows that McLean sold 
against his own free will, under impressions of fear, super- 
induced by Clark, the law declares the sale fraudulent and 
void, at the instance of McLean. 

4th. “If you find the contract of sale to have been made 
on the part of McLean, under such circumstances as to des- 
troy his liberty of will, whether those circumstances were 
superinduced by Clark, or not, yet, if Clark knew that was 
the state of his (McLean’s) mind, and still consummated the 
trade with him, while in that condition, the sale was void as 
to Clark, and those interested with him in the purchase. 

5th. “If the evidence shows that Clark bought, in persu- 
ance of a previous understanding, with Steadman and Harris, 
that they were to be jointly interested with him in the pur- 
chase from McLean, of his leasehold, his machinery in the 
factory, and thirty bales of cotton, and the trade, has been 
shown to be void as to Clark, it is also void as to Steadman 
and Harris. 

6th. “If the evidence shows McLean was excited and 
alarmed about his personal safety, or the safety of his prop- 
erty, because of actual or supposed indignation against him in 
the community at the time, and he sent for Clark to counsel 
* him and Clark took advantage of this state of his mind and 
feelings and bought his property at a price far below its true 
value, the purchase was void and may be set aside at the in- 
stance of McLean, and more especially is'this true, if you find 
that Clark had just a short time before been employed and 
consulted by McLean as his attorney-at-law. 

7th: “If you find the sum agreed on as the price for the 
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machinery, the cotton, and the lease, is not truly stated in the 
deed, this, of itself, is a badge of fraud, and if the transaction 
be shown to have been between the attorney and his client, 
' McLean, the deed is void absolutely, and McLean may re- 
cover all the damages done by the wrong. 

8th. “‘A transfer made by a client for an ostensibly valuable 
consideration, is presumptively void, and the attorney must 
show that it was fair, and that the terms were as good as could 
have been obtained from a stranger. 

9th. “That inadequacy of price, in connection with sus- 
picious circumstances, is evidence of fraud, EP i: in 
view of the relatiqns of the parties. 

10th. “The party receiving the benefit of a deed, cer 
by the duress of a stranger, cannot take advantage of it, 
whether he was a party to the duress or not. 

11th. “If you find the sale to Clark and his co-defendants 
was void, under the facts and the law applicable thereto, you 
should find and decree that McLean recover from the said de- 
fendants the amount of the value of said Jease-hold, and also 
of the machinery in the factory, and the thirty bales of cotton, 
at such value as you shall find they were proved to have had 
at any time, from the date of the sale down to the present 
time, with interest thereon. 

12th. “ Before it can be claimed that McLean has ratified 
or acquiesced in the sale to these defendants, it must be shown, 
by clear proof, that the proposition of acquiescence was dis- 
tinctly brought before him, and that he, upon full notice of . 
the fact, did so acquiesce, and the burden of proving this is 
upon the defendants. If they fail to prove that McLean did, 
in express terms, or by some act which he intended should be 
so understood, clearly acquiesce in said sale, they fall short of 
the requirements of the law, and this branch of their defense 
wholly fails.” 

After argument had on both sides, the Court read to the 
jury a written charge, of which the following is a copy: 

“This is a bill filed by the complainant, Hugh McLean, 
against William W. Clark, John Harris and Enoch Stead- 
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man to set aside and avoid a contract of sale, upon the ground 
of fraud and duress, alleged in his said bill to have been made 
with said defendants on 27th of July, 1864, for the Alguadon 
Manufactory, machinery, appurtenances, water privileges, etc., 
more particularly ‘set forth and described in his said bill—sit- 
uated, lying and being in said county, and thirty bales of 
cotton, and to recover the amount of the value of said ma- 
chinery and cotton, with the lawful interest thereon, minus the 
sum paid to complainant by defendants, at its actual value, in 
good money, and to restrain the prosecution of a suit pending 
in Richmond county, Georgia, in favor of Enoch Steadman 
co-defendant, against complainant, McLean, for rent of lease 
from Phillips & Camp, and to recover the amount’ of rent 
paid by complainant on said lease since the said contract of 
sale to defendants. The Court repeats that the complainant 
proposes to have said sale set aside and avoided, upon the 
ground of fraud and duress, and to recover as prayed for i 

the bill. 

“The Court will not undertake to repeat the allegations in 
the bill and answers of each of the defendants, but directs you 
to read them clearly and carefully, that you may more clearly 
understand the true issues between the parties and the law as 
will be given you in charge by the Court. The complainant, 
in his bill, has waived discovery from any of the defendants, 
and, therefore, no part of the answer of defendants is evidence 
for them, or either of them, but any admission admitted in the 
answer of either of the defendants is evidence for the com- 
plainant. The allegations in the bill are not evidence unless 
admitted in the defendants’ answer, or either of them, or sus- 
tained by proof. 

The answer of one defendant is evidence for another when- 
ever it states facts against his own interest, and in favor of his 
co-defendants: Code, section 3052. According to the rules of 
law as will be given you in charge, all the parties are respon- 
sible to innocent third persons, for damages arising from fraud 
of one partner in matters relating to the partnership. A part- 
nership may be created either by written or parol contract, or it 
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may arise from joint ownership, use or enjoyment of the profits 
of undivided property, real or personal; if no time is specified 
it commences immediately. The Court charges you, that if 
you believe that there was an agreement and contract between 
Clark and Harris, and Steadman, upon the condition that he 
could purchase the property in dispute, at a certain price, and 
that they would then become joint owners and partners, the 
liability of the partnership did not commence until the trade 
was consummated, and the parties all agreed and consented to 
the terms of the contract, and went into possession, and from 
that time the partnership became liable for damages arising 
from fraud of one partner in. matters relating to the partner- 
ship. The Court, therefore, charges you, that wnless Harris and 
Steadman were notified of the duress and fraud, alleged to have 
been perpetrated by Clark, in negotiating for the property to 
become partnership property, or in which they were to become 
joint owners, upon the condition of the partnership, and upon 
the terms, and at the price stipulated, they are not liable for the 
fraud of Clark; if they were so notified, and accepted it, they 
are liable. The Court charges you, that if you believe, from 
the evidence, that the defendants combined and conspired 
together to defraud and cheat the complainant out of his 
property, before the contract of sale, or at the time of the 
sale, then all are equally liable. If you believe, from the 
evidence, that fraud and duress has been established, these 
elements are essential to a contract and sale. First, an iden- 
tification of the thing sold. Second, an agreement as to the . 
price to be paid. Third, consent of the -parties. The prop- 
erty may be identified by the allegations in the bill, and ad- 
missions of the answers of defendants taken together, or 
by other proof. A consideration is essential to a contract, 
which the law will enforce; an executory contract with- 
out such consideration is called a nudum pactum, or naked 
promise: section 2697,Code. A consideration is valid if any 
benefit occurs to him who makes the promise, or any injury to 
him who receives the promise: section 2698, Code. A valua- 
ble consideration is essential to a sale; it must either be defi- 
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nite or an agreement made by which it can be made certain; 
if its ascertainment becomes impossible there is no sale: section 
2604, Code. Inadequacy of price is no ground for rescission 
of a contract of sale, unless it is so gross as combined with 
other cireumstances to amount to a fraud: Code, 2605. Mere 
inadequacy of consideration alone will not void a sale; if the 
inadequacy be great it is a strong circumstance to evidence 
fraud: section 2700, Code. The free assent of the parties being 
essential to a valid contract, duress of either imprisonment, or 
‘by threats or other acts by which the free will of the party is 
restrained, and his consent induced will void the contract: 
Code, section 2710. Fraud voids all contracts of sale. Fraud 
may not be presumed but being subtle in itself, slight cireum- 
stances may be sufficient to carry conviction of its existence: 
section 2709, Code. Fraud may exist from misrepresenta- 
tions of either party made with a design to deceive, or which 
does actually deceive the other party, and in the latter case 
such misrepresentations voids the sale, though the party mak- 
ing them was not aware that his statements were false. Such 
misrepresentations may be perpetrated by acts, as well as words, 
and by artifice designed to mislead. A misrepresentation not 
acted on is not a ground for avoiding a contract. Duress con- 
sists in any illegal imprisonment, or legal: imprisonment, 
used for an illegal purpose, or threats of bodily harm, or other 
means amounting to or tending to coerce the will of another, 
and actually inducing him to do an act contrary to his free 
will; therefore, to make a contract of sale good and binding, 
it must be the result of the free and independent volition of 
the parties to the contract, and unrestrained and free from all 
fraud. Fraud may be actual or constructive. Actual fraud 
consists in any act of omission or commission, contrary to legal 
or equitable duty, trust or confidence justly reposed, which is 
contrary to good conscience, and operates to the injury of 
another. The former implies moral guilt. The latter may 
be consistent with innocence. Misrepresentation of a mate- 
rial fact, made willfully to deceive, or recklessly, without 
knowledge, and acted on by the opposite party, or if made 
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by mistake, and innocently acted on by the opposite party, 
constitutes legal fraud. Suppression of a fact material to be 

_known, and which the party is under obligations to communi- 
cate, may arise from the confidential relations of the parties, or 
from the particular circumstances of the case. 

Fraud may be consummated by signs or tricks, or through 
agents employed to deceive, or in any other unfair way used to 
cheat another. Any relations shall be deemed confidential 
arising from nature or created by law, or resulting from con- 
tracts, when one party is so situated as to exercise a control- 
ing influence over the will, conduct or contract of another, or 
where, from similar relations of mutuai confidence, the law re- 
quires the utmost good faith, such as partners, principal and 
agent, etc.; great inadequacy of consideration, joined with 
great disparity of mental ability in contracting a bargain, may 
justify a Court of equity in setting aside a sale or contract. 
Anything which happens withéut the agency or fault of the 
party affected, tending to disturb and confuse the judgment, 
or to mislead, and of which the opposite party takes an undue 
advantage, is, in equity, a surprise, and one species of fraud 
for which relief is granted. 

The complainant, Hugh McLean, alleges in his bill that ' 
William W. Clark, one of the defendants, came to him and 
said there had been a public meeting of the citizens of the 
town of Covington at the Court-house, and that the result was 
that they had threatened to take his (Hugh McLean’s) life, 
unless he would leave the country; that he (William W. 
Clark) had come to him as a friend and Mason, on thesquare, 
to warn him of his dangerand advise him for the best, and urged 
him to sell the factory, including thirty bales of cotton, which 
said Hugh McLean had on hand at the time, and that he, 
under the influence of fears thus aroused, consented to take sixty 
thousand dollars for saifl factory, machinery and cotton, greatly 
less than its value. Now, if you believe, from the evidence, 
that the allegations just repeated in the charge, and taken 
from the bill of complaint, are sustained by the proof, that the 
said sale was induced by the said William W. Clark making 
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said representations charged in said bill, under the influence 
of fears of bodily harm or injury to person or property, and 
actually induced him to make said sale of his property, con- . 
trary to his free will and consent, and was the act and will 
of the said William W. Clark, the sale should be held fraud- 
ulent, and compiainant is entitled to recover the value of the 
property on the day of the sale, less the amount paid in good 
money, with interest thereon according to the evidence. If, 
on the other hand, you should believe, from the evidence, 
- that the said allegations are not sustained, and that said charge 
of duress and fraud in complainant’s bill has been overcome, 
you should find for defendant. The Court charges you, that 
if you believe, from the evidence, that there existed confidential 
relations, as client and attorney, between McLean and Clark, 
and that they existed and continued up to the day of the sale, 
it is incumbent upon Clark to show, by clear and satisfactory 
proof, that the transaction wis fair and legal. The Court 
charges you, that if you believe from the evidence, that com- 
plainant, McLean, of his own free will and accord, sold said 
property to defendant, Clark, for less than its value, in conse- 
quence of the liability of such kind of property to destruction ; 
if you believe, from the evidence, that such property was liable 
to be destroyed, you should not disturb the transaction. The 
Court charges you that, in looking into and estimating the 
fairness of the price paid for said property, you have the right 
to take into consideration its value in the light of surround- 
ing circumstances, at the time of the sale, calculated to depre- 
ciate its value ; for instance, that there was a war going on 
between the North and South, and that the Federal army was 
approaching, making raids. with cavalry through the country 
bufning such property. The Court charges you, also, that if 
you believe thas W. W. Clark knew that McLean was alarmed, 
frightened and overwhelmed with difficulties and troubles, and 
fraudulently took advantage of him in this state of mind, and 
bought his property for greatly less than its value at the time 
of the sale, the sale would be fraudulent, although he may not 
have brought about that‘condition of mind; but you should be 
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satisfied, from the evidence, as developed during the trial . 
from the stand, that he was truly in the state of mind alleged 
in his said bill. If you believe, from the evidence, that com- 
plainant became alarmed and frightened by reason of the pres- 
ence or proximity of:-the Federal army, and sold his property to 
defendants to save it from destruction by the enemy, for greatly 
less than its value, and that said defendants did not take ad- 
vantage of complainant’s state of alarm at the time to buy it 
for greatly less than its value, you should find for defend- 
ants. " . 
The Court charges you that a witness who has sworn falsely 
on one point may not be believed—* falsus in uno, falsus in 
omnibus ”—“ false in one thing, false in all,” and it is with 
the jury to say whether you will believe such a witness or 
not. The presumption of the law is that if a witness is 
proven to have sworn false in one particular that he has. 
sworn false in all. But you should be satisfied first that a 
witness has been shown to have sworn falsely to one particu- 
lar. You should look to the evidence to ascertain ; a witness 
who has been contradicted is not to be believed in preference 


to one who has not been so contradicted. A witness who tes- - 


tifies clearly and consistently, in a straightforward way, is to 
be believed in preference to one who testifies contradictorily, 
hesitatingly and confusedly. You may look to the manner 
and deportment of a witness in Court, and to all the facts and 
surroundings of the case as shown by the evidence. 

The Court charges you, that it is your duty to reconcile the 
testimony, if you can, without lightly imputing perjury to any 
one. If you cannot, then you should, after weighing all the 
facts and circumstances as was disclosed on the trial, find in 
favor of that which preponderates, however slight. When 
one witness testifies to a fact positively, and another, equally 
respectable and credible, and with the same means of knowledge, 
denies the fact affirmatively stated, you must leave the parties 
where you find them. If complainant testified to one fact 
and defendant denies it, unless complainant introduces testi- 
mony in support of his side, you should find for defendants ; 
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_ but if complainant sustains his statements by proof which pre- 
ponderates, however slightly, you should find for complain- 
ant. If complainant testified that the relationship of client 
and attorney existed between him and Clark, and Clark 
denies it, or that it. existed once but had terminated, then it 
would be necessary for complainant to support his declaration, 
and if he did, the weight of evidence would preponderate in 
favor of complainant. The Court charges you, that if you 
believe from the evidence, that the contract was induced by and 
through the fraud and duress created by Clark, and afterwards 
was ratified and acquiesced in fully and voluntarily, subse- 
quent to the time of making the contract, he is bound by said 
ratification, unless he did so being ignorant of his rights. Ac- 
quiescence goes for nothing, so long as a man continues in the 
same situation in which he was at the date of the transaction, 
but as soon as a man, with full knowledge of hig rights, or at 
least with sufficient notice or meansof knowing his rights, and 
all the material circumstances of the case, freely and advisedly 
does anything which amounts to the recognition of a transaction, 
oracts ina manner inconsistent with repudiation, and knowingly 
and deliberately permits another to incur expense under the belief 
that the transaction has been recognized, or freely and advisedly 
abstains, for a considerable lapse of time, from impeaching, 
there is acquiescence, and although originally impeachable, 
becomes unimpeachable in equity. Now, if you believe, from 
the evidence, that McLean, with a knowledge of his rights, 
and all the material circumstances of the case, and advisedly 
collected rent from the lease, which, if he did, was inconsis- 
tent with repudiation of the contract, or has, for a considera- 
ble time, and knowingly and deliberately permitted another to 
deal with the property, or to incur expense under the belief 
‘that the trade with defendants (if a trade was made,) was 
right, and recognized, and freely and advisedly abstained, for 
a considerable lapse of time, from impeaching it, there is ac- 
quiescence, and the sale, although originally not fair and legal, 
and might have been impeached, becomes unimpeachable in 
equity. | 
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“ Now, in conclusion, gentlemen, to find the facts is exclusively 
for you, and to weigh them. If you come to the conclusion to 
find for the complainant, after due consideration of the evi- 
dence, under the rules of law as given you in charge by the 
Court and said requests of the counsel for complainant and de- 
fendants, as it may seem proper and legal to give, the first ques- 
tion is to determine if all are liable. If not, who of them 
are? You may find against all, if the evidence, under the law, 
given you in charge, will allow; if not, you may find against 
two, or you may find against one, only, if you determine to find 
a verdict for the complainant. The next is, the nature and 
amount of your verdict. It seems to be admitted by all par- 
ties that the property cannot be returned. The complainant 
having filed his bill for the amount of the value of the prop- 
erty sold, charged in said bill, minus or less the amount of 
money paid in good money, and interest thereon, and to re- 
strain the said Enoch Steadman from further prosecuting a 
suit now pending in Richmond county, Georgia, against said 
complainant, the amount of your verdict must be governed by 
the proven value of the property, whatever that may be. But 
if you should come to the conclusion to find for the defend- 
ants, you should simply return a verdict, ‘ We, the jury, find 
for defendants and cost of suit.’ As you believe, so find.” 

The jury retired, and after a consultation for about the 
space of two hours, (from 8 to 10 o’clock, P. M.,) on the 
night of Saturday, the 23d day of March, 1872, returned 
and handed the bill and other papers to counsel for com- 
plainant, whe moved the Court to poll the jury, each juror 
answering for himself. Two of these said the verdict was not 
theirs, but they had agreed that a majority should govern. 
Counsel for complainant moved the Court to enter a mistrial, 
which the Court refused to do, and sent the jury back to their 
room with instructions to agree. In about thirty minutes the 
jury returned, and, on being again polled, each juror said that 
he had agreed to the verdict, which was for the defendants. 

The complainant moved for a new trial, upon the following 
grounds, to-wit : 


Vou, xvi. 5. 
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Ist. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of complainant to 
the third direct interrogatory, viz.: “I had learned, from in- 
quiry, that there had been no meeting of the citizens, but that 
the whole story was a ruse to get my property. I accordingly 
stated this to Mr. Barr and others about the factory, and that 
I would not surrender the possession.” 

2d. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of Hugh McLean 
to the seventh direct interrogatory, viz.: “I do believe, from 
the facts detailed in my answer to the third direct interroga- 
tory, that a conspiracy existed to obtain my property.” 

3d. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of Hugh McLean 
to the seventh direct interrogatory, viz.: “I also believe that 
the object Clark had in view, when making the false reports 
he did, was to drive me from the county, and probably from 
the country, in order that the forced sale might not be dis- 
turbed.” 

4th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of James Hope to 
the fourth direct. interrogatory, viz.: “I can only answer this 
interrogatory by making the following statement : During the 
year 1864, myself, in company with three others, determined 
to buy the machinery of this factory, if McLean would sell, 
and in conversation in reference to the purchase, my friends 
desired me to confer with McLean in reference to the purchase, 
and offer him $20,000 00 in American gold coin, and author- 
ized me not to fail to make the purchase by a small difference 
over our offer.” 

5th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of the said James 
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Hope to the third cross-interrogatory, viz.: “In answer to 
the fourth direct interrogatory, I stated what my knowledge 
and opinion was in reference to its value, and am satisfied that 
if we had succeeded in making the puchase at even $25,000 00 
in gold, we would have made a fortune out of it. I had seen 
a list of the machinery and their capacity, and from my 
knowledge of machinery and its value, was enabled to place 
a fair valuation upon it, and one of the parties making the 
offer, a practical manufacturer, had seen it and understood 
fully its value. I never saw it myself. I know of no change 
in the value or condition of the machinery at the date of our 
offer and the date of its sale. I have no positive knowledge, 
as before stated, of the circumstances attending the sale.” 

6th. Because the Court erred in rejecting and refusing to 
permit counsel fur complainant to read in evidence the fol- 
lowing portions of the answer of Adam Johnson to the third 
direct interrogatory, viz.: “In 1864, I authorized Mr. James 
Hope to purchase this machinery, if possible, at $20,000 00 
in specie, a party of four desiring to purchase it. The 
$20,000 60 in specie was agreed between us as a minimum 
valuation. He was authorized to give more if necessary to a 
trade. I know nothing more than above stated in the prem- 
ises inquired of.” 

7th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following parts or portions of the answer of George 
Debson to the third direct interrogatory, viz.: “The sale, in 
all its features, was a compulsory one, and effected through 
the misrepresentations of his legal adviser, Mr. Clark, who 
negotiated the whole transaction. The sale was not of his 
own free will and accord.” 

8th. Because the Court erred in rejecting and _ refusing to 
permit counsel for complainant to read in evidence to the 
jury the following portions of the answer of the said George 
Dobson to the sixth direct interrogatory, viz.:. “Clark came 
to McLean several times, and on each occasion tried and suc- 


cceded in impressing McLean with the belief that his safety 
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could only be secured by relinquishing his interest in the factory 


- and leaving Newton county.” 


9th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read in evidence to the 
jury the following words, contained in the answer of the said 
George Dobson to the seventh direct interrogatory, viz. : 
“The impression on my mind at the time was, and still is, 
that McLean would certainly not have sold the property if he 
had not then believed that his own life, and the lives of his 
family, were in danger, and that this belief was caused by the 
persistent representations of Clark.” 

10th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read, in evidence to the 
jury, that part of the answer of the said George Dobson, to 
the third cross-interrogatory, as herein set forth underscored, 
viz.: “ McLean raised a flag after the raid had reached Coy- 
ington, and was momentarily expected at the river, and, in 
fact, after Kitchens, the Confederate Provost Marshal, and 
several others, had galloped across the bridge, which they 
attempted to destroy by fire, ‘I suggested to MeIean that he 
could probably secure himself by claiming protection as a Brit- 
ish subject ; McLean’s daughter, Mrs. Foule, remarked that she 
had a small flag, which she had brought from Augusta; it was 
the British Union Jack; as soon as it was put up a party 
came from Steadman’s Mills, and said to Mr. McLean, that 
unless that flag was immediately taken down, they would destroy 
the mills, and that he should claim no immunity, which they did 
not possess.” 

11th. Because the Court erred in rejecting and refusing to 
permit counsel for complainant to read, in evidence to the 


" jury, the following portions of the answer of the said George 


Dobson, to the’sixth cross-interrogatory, viz.: “The property 
was not sold because ot any danger surrounding it, but because 
McLean was fraudulently Jed by Clark to believe that his 
(McLean’s) life would be endangered by his retention of the 


property.” 
12th. Because the Court erred im rejecting and refusing to 
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permit counsel for complainant to read, in evidence to the 
jury, those portions of the answer of John W. Barr, to the 
third direct interrogatory, herein set forth: “McLean is not 
now in possession of the said factory; during the year 1864, 
I believe during the first raid of the Federal troops east of 
Atlanta, and in the direction of Covington, Mr. McLean, at the 
suggestion of some friend, raised a British flag over, or in 
front of the factory, as a means of protecting it from the afore- 
said troops, believing the same to be of great value to the people 
of the country at that time; on the following Monday, Mr. 
Clark came out to Mr. McLean’s house and had some conversa- 
tion with complainant, who (complainant) immediately came 
down to the factory and told us that Mr. Clark had informed 
him that the citizens of the town had held a meeting, and deter- 
mined to hang him for raising the British flag on his factory, 
and to leave the place to save his life.” 

13th. Because the Court erred in refusing to permit. the 
counsel for complainant to prove, by A. B. Simms, the dec- 
larations of: Enoch ‘Steadman, (one of the defendants) to- 
wit: “That in 1867, before the present suit was commenced, 
Enoch Steadman’ said that he would be a good witness for 
McLean, in a suit by McLean against William W. Clark, to 
set aside the sale of his factory property, and that if McLean 
would sue Clark, and agree to give him, Steadman, one-half 
the amount that might be recovered in said suit; that he 
(Steadman) would pay back to McLean the amount of money 
that McLean had been forced to pay to Camp on his, McLean’s, - 
lease notes, since the sale.” 

14th. Because the Court erred in refusing to charge, as 
fequested in writing by counsel for complainant, that “if it 
be shown that at the time of the trade with McLean, the de- 
fendants, Harris and Steadman, were to be interested, jointly 
as a company or copartners therein, they are with Clark, 
jointly and severally liable, and the answer of one, and the 
answer of either, when put in evidence (by complainant) is good 
as evidence against all,” and instead thereof charged the jury as 
follows: “The Court charges you that if you believe, from the 
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evidence, that there was an agreement and contract between 
Clark, Harris and Steadman, upon the condition that he could 
purchase the property in dispute at a certain price, and that 
they would then become part owners and partners, the liability 
of the partnership did not commence until the trade was con- 
sumated, and all the parties agreed and consented to. the 
terms of the contract, and went into possession. From that 
time the partnership became liable for damages arising from 
fraud of one partner in matters relating to the partnership. 
The Court, therefore, charges you that unless Harris and Stead- 
man were notified of the duress and fraud alleged to have been 
perpetrated by Clark, in negotiating for the property to be- 
come partnership property, or in which they were to become 
joint owners, upon the conditions of the purchase, and upon 
the terms and at the price stipulated, they are not liable for 
the fraud of Clark; if they were so notified and adopted it 
they are liable.” 

15th. Because the Court erred in the manner in which it 
gave, in charge to the jury, as requested by counisel for com- 
plainant, request number three, as follows, to-wit: “If the 
evidence in this case shows that McLean sold against his own 
free will, under impressions of fear, superinduced by Clark, the 
law declares the sale fraudulent and void, at the instance of Mc- 
Lean.” Upon that request, the Court charged as follows, to- 
wit: “That complainant, Hugh McLean, alleges in his bill that 
William W. Clark, one of the defendants, came to him and 
said there had been a public meeting of the citizens of the 
town of Covington, at the Court-house, and that the result 
was that they had determined to take his (Hugh McLean’s) 
. life, unless he would leave the country ; that he (W. W. Clark) 
had come to him as a man and Mason, on the square, to warn 
him of his danger and advise him for the best, and urged him 
to sell the property, including a lot of thirty bales of cotton 
which said Hugh McLean had on hand at the time, and that 
he, under the influence of fears thus aroused, consented to take 
$60,000 00 for said factory, machinery and cotton—greatly less 
than its value. Now, if you believe from the evidence that 
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the allegations just repeated in the charge, and taken from the 
bill of complaint, are sustained by proof that the said sale was 
induced by the said William W. Clark making said represen- 
tations charged in said bill, under the influence of fears of 
bodily harm or injury to person or property, and actually in- 
duced him to make the said sale of said property, and, contrary 
to his free will and consent, and was the act and will of the 
said William W. Clark, the sale should be held as fraudulent, 
and complainant is entitled to recover the value of the prop- 
erty on the day of sale, less the amount paid in good money, 
with interest thereon, according to the evidence.” 

16th. Because the Court erred in refusing to charge as re- 
quested, in writing, by counsel for complainant, as follows, 
viz.: “If you find the contract of sale to have been made, on 
the part of McLean, under such circumstances as to destroy 
his liberty of will, whether those circumstances were superin- 
duced by Clark or not, yet if Clark knew that was the state 
of his mind and still consummated the trade with him in that 
condition, it was void as to Clark and those interested with him 
in the purchase.” And, instead thereof, charging the jury in 
direct connection with that part of the charge repeated in the 
last ground of error in this motion, as follows, viz.: “If, 
on the other hand, you should believe from the evidence that 
the said allegations are not sustained, and that the said charge 
of duress and fraud in complainant’s bill is not sustained, 
and that said charge of duress and fraud in complainant's bill 
has been overcome, you should find for the defendants.” 

17th. Because the Court erred in refusing and failing to 
charge the jury as requested, viz.: “If the evidence shows 
that Clark bought in pursuance of a previous understanding 
with Steadman and Harris, that they were to be jointly inter- 
ested with him in the purchase from McLean of his leasehold, 
his machinery in the factory and thirty bales of cotton, and the 
trade is shown to be void as to Clark, it is also void as to 
Steadman and Harris.” 

18th. Because the Court refused and failed to charge the jury 
“that if the evidence shows McLean was excited and alarmed 
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about his personal safety, or the safety of his property, because of 
actual or supposed indignation against him in the community, 
at the time, and he sent for Clark to counsel him, and Clark 
took advantage of this state of his mind and feelings, and 
bought his property, the purchase is void, and may be set 
aside at the instance of McLean; and more especially is this 
true if you find that Clark had, just a short time before, been 
employed and counseled by said McLean, as his attorney at 
law,” and instead thereof charging as follows: “The Court 
charges you that if you believe, from the evidence, that there 
existed confidential relations as client and attorney between 
McLean and Clark, and that they existed and continued up 
to the day of sale, it is incumbent on Clark to show by clear 
and satisfactory proof that the transaction was fair and legal.” 

19th. Because the Court erred in refusing to charge the jury 
as requested, viz.: “If you find thesum agreed onas the price 
for the machinery, the cotton and lease, is not truly stated in the 
deed to Clark, this of itself is a badge of fraud, and if the 
transaction be shown to have been between the attorney and 
his client, McLean, the deed is void absolutely, and McLean 
may recover all the damages done by the wrong.” 

20th. Because the Court erred in refusing to charge, “that a 
transfer made by a client for an ostensibly valuable consider- 
‘ ation, is presumptively void, and the attorney must show that 
it was fair, and that the terms were as good as could have 
been obtained from a stranger.” 

21st. Because the Court erred in refusing to charge the jury 
as requested, viz.: “The parties receiving the benefit of a 
deed procured by the duress of a stranger cannot take advan- 

tage of it whether he was a party to the duress or not.” 

22d. Because the Court erred in refusing to charge, viz.: “If 
you find this sale to Clark, and his co-defendants was void under 
the facts and the law applicable thereto, you should find and 
decree that McLean recover from said defendants the amount 
of the value of said leasehold, and also the said machinery in 
the factory, and the thirty bales of cotton at such value as 
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you shall find they were proved to have had at any time from 
date of sale to the present time, with interest thereon.” 

23d. Because the Court erred in refusing to charge the jury 
“that before it can be claimed that McLean ratified or acqui- 
esced in the sale to these defendants, it must be shown by 
clear proof that the proposition of acquiescence was distinctly 
brought before him, and he, upon full notice of the facts, did 
so acquiesce, and the burden of proving this is upon the defend- 
ants. If they fail to prove that McLean, (in express terms, 
or by some act which he intended should be so understood) 
clearly acquiesced in said sale, they fall short of the require- 
ments of the law, and this branch of their defense wholly fails.” 
And, also, in charging as he did on that branch of this case. 

24th. Because the Court erred in charging the jury as fol- 
lows, viz.: “The Court charges you that if you believe, from 
the evidence, that McLean, of his own free will and accord, 
sold said property to defendant, Clark, for less than its value, 
in consequence of the liability of such kind of property to 
destruction ; if you believe, from the evidence, that such prop- 
erty was liable to be destroyed, you should not disturb the trans- 
action. The Court charges you that in looking into and esti- 
mating the fairness of the price paid for said property, you 
have the right to take into consideration its value in the light 
of surrounding circumstances at the time of sale, calculated 
to depreciate it; if you believe, from the evidence, that there 
were surrounding circumstances calculated to depreciate its 
value; for instance, if you believe it is established by evidence 
that there was a war going on between the North and South, 
and that the Federal. army was approaching, making raids 
with cavalry through the country, burning such property.” 

25th. Because the Court erred in charging the jury as fol- 
lows: “The Court charges you, also, that if you believe that 
W. W. Clark knew that McLean was alarmed, frightened and 
overwhelmed with difficulties and troubles, and fraudulently 
took advantage of him in this state of mind, and bought his 
property for greatly less than its value at the time of the sale, 
the sale would be fraudulent, although he might not have 
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brought about that state of mind, but you should be satisfied, 
from all the evidence as developed during the trial from the 
stand, that he was truly in the state of mind as alleged in his 
said bill.” 

26th. Because the Court erred in charging the jury as fol- 
lows, viz.: “The Court charges you that a witness who has 
sworn falsely on one point may not be believed —‘falsus in 
uno, falsus in omnibus,’ (‘false in one thing, false in all,’)— 
and it is with the jury to say whether’they will believe such 
a witness or not. The presumption of the law is, that if a 
witness is proven to have sworn false in one particular, that 
he has sworn false in all; but you should be satisfied, first, 
that a witness has been proven to have sworn falsely in one 
particular; you should look to the evidence to ascertain. A 
witness who has been: contradicted is not to be believed in 
preference to one who has not been so contradicted.” 

27th. Because the Court erred in charging the jury as fol- 
lows, viz.: “Where a witness testifies to a fact positively, 
and another, equally respectable and creditable, with same 
means of knowledge, denies the fact affirmatively stated, you 
must leave the parties where you found them.” 

28th. Because the Court erred in his. charge as to ratifica- 
tion or acquiescence, and as to the measure of damages. 

29th. Because the charge is vague, and calculated to mislead 
the jury. 

30th. Because the verdict was the verdict of only a ma- 
jority of the jury. 

3st. Because the verdict does not specify upon what de- 
fense it was based. 

32d. Because the verdict is contrary to law and without 
- evidence to support. 

The motion for a new trial was overruled by the Court, 
The decision states that several of the alleged refusals to charge 
were given as requested. To which ruling complainant ex- 
cepted, upon each of the aforesaid grounds, and now assigns 
the same as error. 
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McLean vs. Clark et al. 
J.S. Hoox; Joun J. Fioyp, for plaintiff in error. 


CiarK & Pace; A. M. SPEER; PEEPLEs & HoweELt, 
for defendants. 


McCay, Judge. 


1. The great issue on trial in this case was whether the de- 
fendants had, by unfair practices, so wrought on McLean’s 
fears as to induce him, under the influence of those fears, to 
sell his property to them for much less than a fair price. This 
involves two things: Did they do the acts alleged? And if 
so, did these acts produce an alarm which led McLean to sac- 
rifice his property? Did they take an unfair advantage of 
the surroundings, and of McLean’s state of mind, to get his 
property from him at much less than its true value? Any 
evidence which is material to the illustration of either of 
these points is admissible. A witness who was present at the 
time of the transaction, and who testifies to the general state- 
ment that McLean was alarmed, did not act of his own free 
' will, and that his legal adviser misrepresented the facts, (the 
legal adviser being one of the defendants and a partaker of 
the benefits of the fraud, if there was a fraud,) is, as it seems 
to us, giving “competent” testimony. True, he might, when. 
questioned, go into greater detail, and it is in the power of the 
other side to push the inquiry into those details. The testi- 
mony, we find by this witness, goes into some of those details, 
and the other portions of what he says are to be considered in 
determining the weight to be given to the general statements. 
The witness states that he was present. He states that Clark 
negotiated the trade ; that Clark was McLean’s legal adviser ; 
that he deceived McLean and put him in fear,-so that he had 
no free will. He states, in other parts of his testimony, the 
character of the misrepresentations, ete. So far as this is a 
statement of facts, it is surely competent. That it does not 
sufficiently go into details; that it is general ; that the witness 
states, as facts, which other parts of the testimony show he 
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was mistaken in, or did not know that these or like objections 
may be charged against it, are objections to its weight and not 
to its competency. Some of it is matter of opinion; but, so 
far as the state of McLean’s mind was concerned, whether he 
was or was not alarmed, and the cause of his alarm, are, nec- 
essarily, matters of opinion; and, under the law, Code, sec- 
tion 3811, a witness may, in such matters, give his opinion, if 
he states the grounds of that opinion. The whole goes to 
the jury for what it is worth. If the grounds stated show 
that the circumstances were such as to justify the opinion, or 
if they show the contrary, the opinion has more or less weight 
with the jury. 

2. It is always difficult to get at the state of the mind of 
another, and yet, in cases of this kind, this is of the utmost 
importance. There is hardly any other conceivable mode of 
getting at this than from the acts and words of the person at 
the time. Our Code, section 3720, lays down the rule on this 
subject thus: “ Declarations. accompanying an act, or so nearly 
connected therewith, in time, as to free them from all suspiciun 
of device or after-thought, are admissible in evidence as part 
of the res geste.” And, again, section 3718: “ When, in a 
legal investigation, information, conversation, letters, replies, 
and similar evidence, are facts to explain conduct and ascer- 
tain motives, they are admitted as original, and not as hearsay 
evidence.” We think the saying of McLean to the witness, 
immediately after the transactions, were, under these rules, 
admissible. What conceivable motive was there, just at that 
moment, to tell an untruth as to his motives? What suspicion 
of device or afterthought arises? Can it be supposed that, at 
that moment, he was looking to the repudiation of the con- 
tract? Wethink not. We think this statement is evidence, 
and fair, good evidence, to show the state of McLean’s mind at 
the time. That, it must be remembered, is a distinct issue. 
Whether these defendants produced that state of mind, or how 
it arose, is another question. 

As to all this evidence, which is mentioned in our first and 
second head-notes, whilst we hold it competent, we express no 
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opinion upon its weight or credibility. That it was, and is, 
for the jury to pass upon, and in another trial, if there should 
be one, the jury have a right, and it is their sworn duty, to 
give it such weight, and such weight only, as their own good 
sense and conscience may dictate. The opinion we express of 
its competency is not to affect them in their judgment of its 
credibility or its weight. 

3. We think the rule as to privileged communications to 
attorneys does not extend to a case like this. The attorney 
here was, at the time, attorney, not for the party making the 
communication, but the attorney of another, and by the very 
terms of the communication, it was to be proposed to the at- 
torney, then to the client. Whilst the first relation existed, it 
was impossible for the attorney to enter into relations of any 
kind, inconsistent with his relation as attorney to his client ; 
and if one, knowing this relation, sees fit to make communi- 
cations to him, based on a future prospective employment, he 
does so at his peril, because the attorney at the time is the at- 
torney of his then client, and he is bound to be true to him. 
This was not a privileged communication on principle, and 
as, by its very terms, it was to be communicated, we think it 
ought to have gone to the jury. 

4, We cannot explain the discrepancy between the bill of 
exceptions, as signed by the Judge, and the reasons given by 
the Judge in his refusal to grant a new trial. These reasons 
are not part of the record ; they need not to have been given, 
and they form no necessary part of the judgment. Ordina- 
rily, the record may be used to correct the bill of exceptions : 
See Code, section 4223. But the reasons given by the Judge 
in his order overruling the motion for a new trial, can hardly 
rank with the bill of exceptions, which is a special certificate 
of the parol facts as they occurred at the trial. . 

5. When other persons are let into a trade, made, in form, 
in the name of another, but, in fact, on consultation with them, 
and in view of their joint interest, they stand on a different 
footing from purchasers, from the nominal vendee. This is 
only common sense. Neither equity nor good morals care 
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for the form in which parties see fit to clothe their transac- 
tions. If Clark, Harris and Steadman had consulted together 
and contemplated a joint purchase, and it was understood ‘they 
should be jointly interested, and Clark made the purchase, 
practicing a fraud in so doing, they all take the title tainted 
with the fraud. The actual purchaser is only the agent of 
the others. The subsequent arrangement is merely in pursu- 
ance of the first understanding. We do not say there was a 
fraud, but if there was, it would be a very dangerous doctrine 
to hold that, because they all did not participate, the sale is 
good as to those who are not to blame. Clark was, in fact, 
the agent of all. Under the facts proven, it would have been 
gross bad faith on the part of Harris and Steadman to have 
refused to participate in Clark’s purchase, if it was fair. Iu 
equity, therefore, he acted for all, for himself and as agent for 
the others. 

6. We see no good objection to this mode of proving the 
value of the machinery. Certainly, what four or five men 
were willing to give for it is some evidence of its value. It 
may not be, and is not, conclusive. But value is always a 
matter of uncertainty, and an offer made, as the witness says, 
in good faith, and with intent to buy, is a tolerably safe mode 
of proving value. ‘True, there might be special reasons why 
these men were willing to pay extra, but on inquiries as to 
value, such difficulties attend almost any mode of proof. 

7. We think it was unfair to the plaintiff for the Judge 
to suggest to the jury, as he did in the charge, that McLean 
might have been influenced to sell by his knowledge that the 
factory was liable to be destroyed by the Federal army. There 
was no evidence that any such motive influenced McLean. So 
far as we find the facts, as set forth in the record, nothing 
upon this point appears, except in the charge of the Court. 
Doubtless the counsel may have pressed such a thought in 
argument to the jury, but it was not for the Court to press it 
home by his charge, since there was nothing in the evidence | 
to justify it, The Judge should, on the contrary, if counsel 
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did so argue, have warned the jury that they were to determine 
the case from the evidence. 

8. In a bill of this kind, charging fraud and setting forth 
the details of it, we do not think it fair for the Judge to hold 
the jury to the specific detail of the facts in the bill to the let- 
ter. If any evidence is offered not coming fairly within the 
charges, it is the right and duty of the defendant to object; 
perhaps the complainant may wish to amend his bill, and if 
objections are made to testimony for want of proper charges, 
he will doubtless do so. If the evidence offered be not ob- 
jected to, for want of proper allegations, and it go to the jury, 
we do not think the jury are not to consider it, because the 
particular specifications of the bill do not mention it. If it 
bears on the main issue, and has gone to the jury without ob- 
jections, the jury may consider it, though it be not specified 
in the bill. In this view of the law we think, under the evi- 
dence, it was error for the Judge to state, as he did, the plain- 
tiff’s case, as stated in the bill, and then say, if these facts be 
proven you should find for the plainiiff, if not you should 
find for the defendant. The real issue was the fraud; the © 
taking advantage of the fears of the complainant, and the 
agency of the defendants in getting up those fears for im- 
proper purposes. Anything which went to establish that 
issue, as claimed by the plaintiff, was, if before the jury as evi- 
dence, matter for their consideration, whether it was specifi- 
cally set forth in the bill as one of the methods of the fraud 
or not. 

9. We have not much faith in rules for weighing testi- 
mony. Very much of what is put forth as law on this subject 
is rather philosophy than law, and Judges, in giving such 
rules to the jury as law, should be very careful to keep within 
well settled gules. To justify disbelief in the testimony of a 
witness, because some portion of what he says is not true, it 
should always be remembered that the untruthfulness must be 
of some material matter; there are good reasons for this, in 
that men are not particular in statements, which are not mate- 
rial, but come in only as part of the res geste; they do not 
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remember such things accurately, and it seems absurd to charge 
a witness with wilfully telling falsehoods, immaterial to the 
issue in hand. We think the Judge erred in not qualifying 
his charge on this-subject, so as to conform to the rule as we 
we have stated it. 

10. We think, too, there was error in the charge as to the 
duty of the jury, when the plaintiff swears one way and the 
defendant another. In any case, and between any two wit- 
nesses, the jury may pass upon the credibility of the witnesses. 
The manner of the witness, the probability of the witness, his 
means of knowledge, ete., are all left out by the Judge in this 
rule. We think, too, the jury are clothed with a special 
power on this subject, under the Act of 1866, when the wit- 
nesses are parties; they may believe one and disbelieve the 
other; the strength of the interest of the witness becomes an 
element, and the character of the witness, as read in his face, 
and evidenced in his mode of swearing, and all the circum- 
stances. 

11. As we have said, we have not much faith in strict, un- 
bending rules for weighing testimony. If there are any such 
rules, and we admit such rules do exist as law, they are only 
general rules, and are liable to be controlled by the facts and 
circumstances of each case. They are guides when the mind 
is otherwise at fault, and juries should not be held to them as 
rigid, unbending rules. 

12. Perhaps the Judge merely made a slip of the tongue in 
giving, as he did, such undue prominence and weight to the 
oral evidence. It was, however, calculated to mislead the 
jury, and especially was it true, in this case, when most of 
the complainant’s testimony was by interrogatories. 

13. The very foundation of the complainant’s bill is that 
he was frightened into this sale by his fear of yiolence from 
those who were enraged at him for hoisting some other than 
the Confederate flag. We do not think it fair for him to be 
charged with acquiesence from mere lapse of time, for failing, 
as long as he did, again to meet the anger of a community 
which he thought was so enraged. The events subsequent to 
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that time have not been such as to encourage a timid man to 
assert rights based on the charges of this bill. We know, 
too, that until 1868, our Courts were so situated towards the 
people and the United States as that men might well hesitate 
to resort to them. Even the Legislature and this Court have 
treated the statute of limitations suspended until 1868, and 
we think, in analogy to the law, equity would do the same 
thing. 

14, The defense set up of waiver stands, to some extent, on 
the same principles as we have stated as to acquiescence. But 
we think it was due the plaintiff in this case that it should 
plainly appear he intended, by the receipt of this money, to 
waive his rights, or that he was, in fact, insisting on the con- 
tract. The evidence on this subject is not satisfactory. It 
does not clearly appear that he knew the source of this money. 
Waiver, in fact, is a matter of proof. Its very basis is intent, 
and unless the facts show knowledge, and are such as to make 
the inference of intent natural and free from doubt, the pre- 
sumption of waiver from an act ought not to arise. 

We think there ought to be a new trial. The charge of the 
Court and his rulings at the trial were such as to prevent a 
fair consideration of the plaintiff’s case. We should not grant 
a new trial on the evidence alone; but the excluded evidence 
and the charge of the Judge may have affected the verdict, 
and we think a new trial ought to be had. 

Judgment reversed. 


Joun Neat et d., plaintiffs in error, vs. GEORGE PATTEN 
et al., defendants in error. 


An executor cannot, by a power of attorney not authorized by the 
will, transfer the entire management of the estate which he represents 
to another, so as to bind creditors. Nor will such a power authorize 
the agent to sell any portion of the property, which, in his discretion, 
he may deem to be for the interest of the estate, and thus divest the 
claims of creditors upon the property sold. 

Vou. xiv. 6. 
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2. A sale of property, by an agent appointed by such a power, is illégal 
as against creditors, and no subsequent ratification, either in express 
words, or by long acquiesence, on the part of the executor, can make 
it valid, so as to defeat their rights. 

8. A solicitor of an executor cannot be compelled to produce the sworn 
answer of such executor, (who has died since the answer was made, ) 
to a bill in chancery, which answer has never been filed, and which 
was left with such solicitor to file or not, as he thought best, when the 
administrator de bonis non cum testamento annexo objects. It comes 
within the rule applicable to confidential communications. Nor can 
he be compelled to testify to the contents of such answer, if it be lost 

’ or destroyed. 

4, Whether an executor, without authority to that effect in the will, can 
gell annual crops of the estate by carrying only the samples of such 
crops to market, we leave undecided. So as to whether crops, made 
by the testator, come within the meaning of the term ‘* annual crops,’’ 
as used in the Code. 

. A purchaser who has bought and paid for property of an estate, from 
one not authorized to sell it, is not entitled, on a bill to marshal assets, 
which seeks to subject the property, so illegally sold, to the claims of 
the creditors of the estate, to share in the proceeds of the property, 

’ (which has been impounded and sold by order of the Court,) upon 
proof that his money was used in the payment of debts of the estate, 
not showing the character of the debts, nor their amounts, nor the 
persons to whom paid. 

. Lhe report of the Auditor, in this case, was properly admitted to show 
the validity of the claims which had been passed upon by him, and 
which the complainants relied on as showing their interest in the sub- . 
ject matter in controversy. 

7. On the trial of an issue, formed to ascertain the validity of a sale of 
the property of an estate, and which does not contemplate an order 
distributing the proceeds of the property (which has been sold, and 
the proceeds impounded by order of the Court) it is not necessary for 
creditors, whose debts are founded on contracts made before June, 
1865, and who are contesting the validity of the sule, to file affidavits 
of the payment of taxes under the Relief Act of 1870. 

8. The sayings of a person in possession of property, levied on against 
his title made at the time of the levy, are parts of the res gesta, and 
should be admitted in evidence for what they are worth. 

9. A charge not warranted by the evidence should not be given. 


Power of attorney by executor. Sale under power by exec- 
utor. Ratification. Attorney and client. Confidential com- 
munications. Annual crops. Sale by sample. Bill to mar- 
shal assets. Report of auditor. Tax affidavit. Res geste. 
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Charge of Court. Before RicHarp Sims, Esq., Judge pro 
hae vice. Mitchell Superior Court. May Term, 1872. 


For the facts of this case, see the opinion. 


Lyon, DEGRAFFENREID & Irvin; A. D. Hammonp; 
Vason & Davis; Joun RuTHERFORD, for plaintiffs in error. 
R. F. Lyon, Esq., submitted the following brief: ist. The 
evidence of Smith was a confidential communication, and 
should have been excluded. 2d. The evidence was merely 
heresay. (3d. The sale of the cotton was illegal, because ; 
First, the sale was by an agent of an execntor, with no au- 
thority under the law to make such a sale: 22 Ga., 600.) 
Second, it was not a public sale: Code, section 2514; 40 Ga. 
R., 363. 4th. Annual crops include only those of the cur- 
rent year. 5th. Appropriation of the proceeds of an illegal 
sale by an executor or his agent, cannot legalize the sale so as 
to defeat the rights of third persons. 


H. Morean; James L. Sewarp; Wiiuis A. Hawkins, 
for defendants in error. 


MonTGoMERY, Judge. 


Allen Cochran died November 30th, 1863, leaving a con- 
siderable estate, consisting of land and negroes, which he be- 
queathed to his two daughters, after payment of his debts. 
He owed a large amount to various creditors, some of whose 
claims were in judgment at the time of his death. He left 
his brother, Jubal Cochran, his sole executor and trustee for 
his daughters, one of whom was then married. The will 
conveyed no unusual power to the executor, as to the disposi- 
tion of the property or management of the estate. The ex- 
ecutor proved the will December 7th, 1863, and immediately 
executed a power of attorney to one Polhill, the testator’s 
son-in-law, so broad in its terms as to amount, in effect, to a 
transfer of the entire administration into the hands of the agent 
thus appointed. Polhill took possession of the plantation, 
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negroes and other property in Mitchell county. The year the 
testator died about forty-five bags of cotton were made on the 
place, and the next year about as many more. In November, 
1864, Polhill took saniples of the cotton to Albany, and after 
offering it for sale to various persons, finally sold the crops 
of the two years to his factor, H. J. Cook, for George Pat- 
ten, the defendant, who had deposited Confederate money 
with Cook to be invested in cotton. The cotton was left on 
the plantation, by agreement, during the war, subject to Pat- 
ten’s disposal. 

From the emancipation of the negroes, and other causes, 
Allen Cochran’s estate became insolvent. In 1865, Patten 
removed thirty-seven bales of the cotton, and sold them for 
over $5,000, when the judgment creditors levied on the re- 
maining bales on the plantation. Patten filed his bill against 
the levying creditors, Jubal Cochran and Polhill, to enjoin 
the sale, and that the property might be decreed to be his. 
Jubal Cochran answered the bill, and placed his answer in 
the hands of his solicitor, W. G. Smith, to file, or not, as he 
deemed best. Before Smith could file it Cochran died. In 
this answer Cochran admitted executing the power of attor- 
ney to Polhill, and expressly ratified the sale of the cotton to 
Patten. The answer also stated, as information derived from 
Pothill, that about $20,000 of the money received from Pat- 
ten had been applied to the payment of debts due by the es- 
tate of Allen Cochran, and a list of said debts was appended 
to said answer. 

Pending this bill the creditors filed a bill to marshal 
the assets of Allen Cochran’s estate, to which M. D. Potts, 
_ the administrator de bonis non cum-testamento annexo of Allen 

Cochran, was made a party on the death of Crutehfield, the 
‘first administrator de bonis non. 

The administrator appears on the record as defendant, but 
by cross-bill is really one of the complainants, being repre- 
sented by the same counsel with some of the creditors, and 
joining in their prayer, so far as the issues now before the 
Court are concerned. This bill involves many issues,between 
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conflicting claimants, but by agreement of parties the only 
ones presented to the Court below for trial, and now brought 
here for review, are those growing out of the purchase by Pat- 
ten of the cotton of the estate of Allen Cochran, consisting of 
about ninety bales, from Polhill. 

The creditors and administrators insist that the power of 
attorney from Jubal Cochran, as executor of Allen Cochran, to 
Polhill, was void as against them, and the sale of the cotton 
illegal. Patten, of course, insists the-sale is regular. Patten 
and Polhill are both parties defendant to the creditor’s bill. 
Polhill, in his answer, says he used about $30,000 of the 
money received from Patten for the cotton in paying the debts 
of the estate of Allen Cochran, not specifying the character of 
the debts, their several amounts, to whom paid, nor when. 

On the trial, Patten offered W. E. Smith to prove the con- 
tents of the answer of Jubal Cochran (which had been lost by 
him,) to Patten’s bill. Counsel for the administrator and cred- 
itors objected, but the Court admitted the testimony. Smith 
was unable to recollect anything more definite as to the debts 
paid by Polhill than the latter states in his answer to the cred- 
itor’s bill. The,complainants also insisted that the sale of the 
cotton to Patten was invalid, because it was not brought to 
market and sold, and that the sale of the crop made by the 
executor was invalid, because not sold at public sale, the law 
authorizing an administrator to sell annual crops in market at 
private sale, only applied to such crops as were made by the | 
administrator himself. Patten insisted that if the sale was 
invalid, then he was entitled to fave his money refunded, as 
it was proved to have gone in payment of the debts of the 
estate to the extent of $30,000 00, and that, although he had 
paid Confederate money, yet the money had paid gold debts 
of the estate to that amount, and he was, therefore, entitled 
to have that amount refunded. During the progress of the 
trial, the complainants offered in evidence the report of an 
auditor, by whom their claims had been audited under direc- 
tion of the Court. Patten objected to the evidence and the 
Court overruled the objection. Patten also moved to exclude 
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from the jury the fi. fas. of the creditors, because it did not 
appear by any evidence that the taxes on said fi. fas. had 
been paid. The Court overruled the motion. Patten’s coun- 
sel also proposed, on cross-examination of the sheriff, who 
made the levy, to ask him what Polhill said in reference to 
the cotton levied on at the time of the levy, the sheriff hav- 
ing found the cotton at that time in Polhill’s possession. The 
Court refused to permit the question to be asked. The Court, 
among other things, charged the jury, “if Cook, the ware- 
houseman and factor, took commissions from Polhill for sell- 
ing the cotton for him, and from Patten for buying, unless 
both parties knew it at the time, and consented to it, it wasa 
fraud, and the sale was void,” which charge Patten alleges 
was unauthorized, because there were no facts to sustain it. 
The jury found the sale to Patten valid. On the foregoing 
facts the case comes before the Supreme Court, by double bill 
of exceptions, each party excepting to the rulings and charges 
against him. 

1. The first question presented for our consideration is, had 
the executor power to give a power of attorney so broad in 
its terms as to amount, in effect, to a resignation of his trust ? 
Counsel for Patten relies, with much confidence, on the case 
of Howard vs. Baillie, 2 Henry Black., 623, to establish the 
right of the executor to make such a power. Certainly the 
power set out in the case relied on is broader even than the 
one now under consideration, if that is possible. That, how- 
ever, was a suit against an executrix, who had executed such 
a power to her agent, to hold her personally liable, on the ac- 
ceptance of a bill of exchange, drawn on her as executrix, 
- which acceptance had been written by the agent, who had 
signed her name as executrix. The Court held that she was 
personally liable. No question was made as to whether a power 
so broad in its terms would be good as against the interests of 
third parties. 

This decision was made by the Court of Common Pleas, 
in 1796, and it is worthy of remark that the same power of 
attorney, in the same year, came before thé Court of King’s 
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Bench, on precisely the same state of facts, and that Court 
held that she was not personally liable on the acceptance: 
Gardner vs. Baillie, 6 T. R., 591. In neither case, however, 
was the power of an executor to execute such a letter of at- 
torney raised. It may have been that the will authorized it; 
at all events those cases can hardly be considered as over- 
turning the well settled principle, delegatus non protest dele- 
gare. When a power of sale is given to trustees or executors, 
they cannot sell by attorney: 1 Sugden on Powers, 214, (3d 
American edition ;) 2 Williams on Executors, 807, (3d Am- 
erican edition.) We are satisfied, therefore, that the power of 
attorney given in the present case, by Jubal Cochran to Pol- 
hill, was invalid as against creditors, and that no sale by Pol- 
hill under it could divest them of their righ 

2. Such a sale, being illegal in its inception as against 
the right of creditors, we think no subsequent ratification by 
the executor, whether by long acquiescence or by express 
words, could affect their rights. It will be recollected this 
sale occurred prior to the passage of the 2154th section of the 
Code. 

3. The next question which arises in the case is whether 
the testimony of W. E. Smith was properly admitted by the 
Court. It will be borne in mind that Jubal Cochran ar- 
swered as executor, and that the administrator de bonis‘non cum 
testamento annexo, representing the identical interests which 
Jubal Cochran had represented in his lifetime, was the ol- 
jecting party. What difference, in principle, is there between 
this case and one where the adverse party puts the counsel cf 
his opponent upon the stand, and seeks to make him disclose 
the communications of his client? We see none: Code, 
3744, 3745. We, therefore, think the Court erred in admit- 
ting this testimony over the objection of the administrator. 

4. We do not find it necessary to decide whether an ex- 
ecutor may sell annual crops under the 2514th section of the 
Code, by carrying the samples of such crops only to market, 
nor whether the term “ annual crops,” as used in that section, 
means only such crops as the executor may make in the course 
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of his administration, or whether it includes any crops which 
his testator may have made in his lifetime. 

5. We will not now undertake to say what equity Patten 
might have claimed, had he shown that his money went into the 
hands of the executor, and had been used by him in paying 
certain specific debts, whose respective amounts and character 
were clearly shown. But the mere loose statement by Pol- 
hill, in his answer, that he had used about $30,000 00 of this 
money to pay debts of the estate, without more, is clearly in- 
sufficient. If the money was really so used, the executor’s 
returns should show it, or some other evidence equally satis- 
factory in its nature. This being clearly shown, we will not 
say that he might not have been entitled to have the money 
refunded to him out of the proceeds of the cotton which had 
been levied on, and which was sold by order of Court. 

6. We think the auditor’s report was properly admitted in 
evidence to show that the contesting creditors’ claims had been - 
passed upon by him, and that he considered them valid; and 
that, therefore, they had a substantial interest in contesting 
the validity of the sale of the cotton. 

7. Nor do we think on the trial of this issue there was any 
necessity for the creditors to attach affidavits of the payment 
of taxes to their fi. fas., even though their claims existed be- 
fore June, 1865. They were not asking a distribution of the 
money, but simply trying an issue, the object of which was to 
ascertain if there was any money to distribute. 

8. We think the Court should have permitted the defend- 
ant to prove, by the sheriff, what Polhill said at the time of 
the levy, going to show that he did not own the cotton levied 
on. It was part of the res geste. What it was worth, in 
view of the fact that Polhill’s answer was in Court, may be 
questionable; still, it should have been admitted on the prin- 
ciple above stated. 

9. In conclusion, we think the exception taken by defend- 
nts’ counsel, to the charge of the Court upon the subject of 
fi :ud, well taken. The evidence showed that all parties were 
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fully cognizant of Cook’s relations to the whole transaction, 
and there was no evidence to warrant this charge of the Court. 
Let the judgment of the Court below be reversed. 


JoHN Dok, ex demise of WiLti1aM H. Davis et al., plain- 
tiffs in error, vs. RICHARD Rog, casual ejector, and TERRY 
Davis, tenant in possession, defendants in error. 


1. Where the common law action of ejectment was brought, it was error 
in the Court on the motion of defendant to order the plaintiffs to ex- 
hibit the title deeds upon which they relied, for the purpose of enab- 
ling him to make his defense. (R.) 

2. If it had been shown to the Court, by competent evidence, that the 
deed under which the plaintiff claimed title was a forgery, and its pro- 
duction had been required for the purpose of being annexed to inter- 
rogatories, to establish the forgery, its production might properly have 
been ordered. (R.) 

« 


Ejectment. Production of deeds. Before Judge Har- 
‘ RELL. Clay Superior Court. March Term, 1872. 


For the facts of this case, see the decision of the Court. 


Hoop & Kippoo, for plaintiff in error. 


Tuomas F. Jones; H. FIELDER, for defendants. 


Warner, Chief Justice. 


This was an action of ‘ejectment brought by the plaintiff 
against the defendant, on the several demises of William H. 
Davis, and Simeon Tinor, as guardian of the minor children 
and heirs-at-law of Thomas J. Carnes, At the appearance 
term the defendants’ counsel asked the Court to grant an or- 
der requiring the plaintiffs’ counsel to exhibit the title deeds, 
upon which they relied for a recovery of the premises in dispute, 
to the counsel for the defendants, and permit them to take an 
abstract or memorandum of the same, or furnish copies there- 
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of on the representation of defendants’ counsel, that they 
could not make their defense without a knowledge of the 
plaintiffs’ title. The plaintiffs’ counsel objected to the order 
of the Court, requiring him to produce his client’s titledeeds, 
but his objection was overruled, and the order was granted, to 
which the plaintiffs’ counsel excepted. If it had been shown 
to the Court, by competent evidence, that the deed under 
which the plaintiff claimed title to the land was a forgery, 
and its production had been required for the purpose of being 
annexed to interrogatories to prove the forgery thereof, then 
the Court might have required the production of the deed or 
deeds for that purpose: aircloth vs. Jordan, 15 Ga. R., 
511. This action was not brought under the statutory or 
short form of action for the recovery of land, but according to 
the form of action which existed, and was in use by the com- 
mon law, and we know of no law or rule of practice which 
would authorize the Court to compel the counsel for the plain- 
tiff, in an action of ejectment, to produce his client’s title 
papers, to enable the defendant to make out his defense to his 
action. 
Let the judgment of the Court below be reversed. 


JAMES Lay, plaintiff in error, vs. ALVIN K. SEaao, defend- 
ant in error. 


1. A deed to land given by an insolvent debtor to a creditor in trust to 
secure the payment of his debt, which deed provides that if the debt 
is not paid in four months the.creditor may sell the land at public out- 
ery, and reimburse himself out of the proceeds for his debt, cost and 
expenses, and that he is ‘‘to pay the balance, if any there is,’’ to the 
grantor, is not, on account of such provision for payment of the bal- 
ance, void under section 1942 of the Code. The law would give that 
direction to the balance without the provision. 

2. An accommodation acceptance of a bill of exchange for a commis- 
sion, to enable the drawer to raise money by discounting it, where com- 
mission and discount amount to more than legal interest, is not per se 
usurious on the part of the acceptor. In a suit by the acceptor against 
the drawer, to recover the amount which he alleges he had to pay on 





ATLANTA, JULY TERM, 1872. 83 
Lay vs. Seago. 


his acceptance, whether this method was used as a cloak for usury or 
not, is a question of fact for the jury. If the acceptor was the real 
lender, it would be usury; but if the transaction was a bona fide sale 
of credit, it would not. The Judge in this case, to whom was referred 
questions of law and fact, having found the transactions untainted with 
usury, which finding is supported by evidence, this Court will not dis- 
turb the judgment. 

8. If a surety on a contract originally usurious, pays it, and in payment 
includes the usury, he is entitled to recover it of his principal, unless 
previous to the payment he had notice of the intention of the principal 
to resist the usury: Code, section 2136. 


Conveyance by insolvent. Accommodation acceptance. 
Commissions. Usury. Principal and surety. Before Judge 
Parrott. Gordon Superior Court. February Term, 1872. 


David B. Barrett, as administrator of Azariah P. Bailey, 
deceased, filed a bill against Alvin K. Seago, James Lay and 
others, creditors of his said intestate, to marshal the assets of 
the estate. The master appointed to audit the claims against 
said intestate reported thgt said Seago held a valid claim for 
$1,580 41, with interest thereon from December 13th, 1866, 
and that, by virtue of a deed dated July 19th, 1866, made 
by said Bailey to said Seago, he held a lien, in the nature of 
a mortgage, on lot of land number one hundred and seventy- 
eight, of the 15th district of the 3d section of Gordon county, 
and was entitled to be paid out of the proceeds of said land 
when sold. F 

James Lay filed the following exceptions to said teport, to- 
wit : 

Ist. Because said deed was void, being for a usurious con- 
sideration. 

2d. Because said deed was void, being a conveyance by a 
debtor, insolvent at the time, reserving a trust for the benefit 
of the grantor. 

3d. Because a part of said claim was for usury, paid by 
said Seago, with a knowledge that it was usury. 

Seago joined issue upon these exceptions, and the questions 
of law and fact, by consent, were submitted to the decision of 
the Court without the intervention of a jury. 
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Seago introduced the report of the master and closed. Lay 
read the answer of said Seago to a bill filed against him by 
said Barrett as administrator, in which were the following 
statements: That on or about July 19th, 1866, Bailey applied 
to Seago to become his factor and business agent in Atlanta 
for the sale of the produce of said Bailey’s mills in Gordon 
county, and represented that, in order to prosecute his business, 
it was necessary for him to have the use of from $1,500 00 to 
$2,500 00 with which to purchase wheat, to be ground into 
flour and sent to the Atlanta market, and that he desired to 
borrow said sum of money from Seago; that Seago did not 
have the money, but agreed to employ his credit and give his 
personal attention to negotiating a loan for said Bailey, upon 
the express condition that said Bailey was to send the flour 
made at said mills, from the wheat purchased with said money, 
to Seago, at Atlanta, to be by him sold at customary rates and 
commissions, and that, for the risk which Seago was to run in 
becoming personally liable for the debt, he was to receive cus- 
tomary rates with other business men of the city of Atlanta 
for like risk and serving ; that, by resolution of the Board of 
Trade of Atlanta, to which the business men conform, it was 
provided that factors and commission merchants of said city 
are to charge two and a half per cent. for every accommoda- 
tion acceptance or renewal of the same, all of which was fully 
explained to said Bailey and agreed to by him; that, in ac- 
cordance with the agreement, said Bailey drew an inland bill 
of exchange on Seago, in favor of the Georgia National Bank, 
at thirty days, for $1,500 00, and upon this bill, when accepted 
by Seago, the bank paid the money to Bailey ; that, upon being 
informed by Bailey that he would want, probably, as much as 
’ $2,500 00, and renewals of the paper to the extent of four 
months, Seago requested that security be given to compensate 
for increased risk, in addition to the proposed consignments of 
flour ; that said Bailey, in accordance with said request, exe- 
euted a deed to Seago to the property already described, con- 
taining the following condition : 

“ But this deed is made for. the following uses and trusts, 
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and for no other purposes—that is to say, that I am indebted 
to said Seago in the sum of $2,500 00, by account. Now, if 
I should pay the said debt, that is to say, the account for the 
sum aforesaid, at the expiration of four months from this date, 
then this deed to be void; but if I should not, then the said 
A. K. Seago, as trustee, after giving thirty days’ notice of the 
time and place of sale in one of the public newspapers pub- 
lished,in Atlanta, may expose said land to public sale at the 
Court-house door in the county of Gordon, between the usual 
hours of sale, that is, from ten o’clock A. M. to three o’clock 
p. M., and sell it to the highest bidder for cash, and appropri- 
ate the proceeds, first, to the payment of the necessary ex- 
penses and costs; secondly, to the satisfaction of said debt so 
due said A. K. Seago, as aforesaid ; thirdly, to pay the balance, 
if any, to me.” 

That the first bill of exchange was drawn on July 19th, 
1866, for $1,500 00, at thirty days, four times renewed at 
thirty days and paid by Seago ; that a second bill of exchange 
was drawn on August 4th, 1866, for $500 00, at thirty days, 
three times renewed at thirty days and paid by Seago; that 
Bailey shipped only one hundred and twenty-five sacks of 
flour, which sold for the gross sum of $977 00; deducting 
from this gross amount charges for freights and other expenses, 
charges, commissions, insurance, and the premiums due Seago 
for negotiating and accepting said bills of exchange, together 
with $166 83 paid to the bank, by Bailey’s instructions, for 
the use of the money, and allowing an account for one hun- 
dred and thirty-seven wheat sacks sold Bailey, $54 10, leaves’ 
$420 00 to be appropriated to said indebtedness, leaving still 
due, $1,580 00, with interest from December 13th, 1866 ; that, 
as to Seago, there was nothing usurious or otherwise illegal in 
the transaction ; that the bank loaned its own money to Bailey, 
and Seago had no interest in the same; that, by being com- 
pelled to pay the drafts, his losses will exceed any profits ap- 
pearing to have been made. 

The evidence being closed, the Court decided that said deed 
was a legal and valid mortgage, creating a lien on said lot of 
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land ; that there was no usury in the transaction, and ordered 
that the report of the master be confirmed. 

To which ruling James Lay excepted, and now assigns thie 
same as error. 


| Faw & McConnELL; D. A. WALKER, by brief, for 
plaintiff in error. 


W. H. Dasney, for defendant. 


_MontTeomery, Judge. 


1. Was the deed from Bailey to Seago void, under sections 
1942 and 1943, of the Code, on account of the provision in 
it for a return of the surplus left, if any, to Bailey after sale 
of the property, and payment of the debt to Seago which 
might arise from his having to take up the drafts. In the 
case of Cary vs. Giles, 10 Georgia, 28 to 35, Judge Nesbit 
says: “We know of no law of force in Georgia, which con- 
demns as fraudulent and void a transfer made by a failing or 
insolvent institution, (the Bank of Macon) in payment of a 
just debt, because the amount transferred is larger than is rea- 
sonably sufficient to pay that debt, with an agreement between 
the parties that the surplus shall be returned to the trans- 
feree—none whatever. On the contrary, in our judgment, 
the law approves just such a transaction, and will sustain it.” 
“By operation of law the excess reverts to the assignor, and 
in his hands is as much liable to his other creditors as it ever 
* was, and it is also liable in the hands of the assignee to these 
(objecting) creditors in equity; indeed, iu Georgia, it can be 
reached at law by our process of garnishment.” 

This decision was made under the Act of 1818. A com- 
parison of this Act with sections 1942 and 1943 of the Code, 
will show that the provisions of the Act of 1818, (T. R. R. 
Cobb’s Digest, 168) are much more stringent against trans- 
fers of property by insolvent debtors to secure favored credi- 
tors than are the sections of the Code referred to. If a deed 
of assignment like the one under review would have been valid 
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under the Act of 1818, as decided in 10 Georgia, a fortiori 
is it valid under the Code? The present case is stronger than 
that in 10 Georgia, in this: it secures Seago, and indemnifies 
him against risk to be incurred in consideration of the mak- 
ing of the deed, Seago thus giving, at the time, a valuable 
consideration for the deed, making it in effect a mortgage to 
secure future advancements: Code, 1953. And this would 
have saved it from the operation of the Act of 1818: Carter 
vs. Neal, 24 Georgia, 353. The case in 10 Georgia was a 
transfer of property to secure an old debt—no new consider- 
ation moving at the time from the transferee to the transferer. 
The case is reviewed and affirmed in Banks vs. Clapp, 12 Geor- 
gia, 514. So far as these cases interpret the Act of 1818, 
however, they may be said to be overruled by Miller vs. Conklin 
& Company, 17 Georgia, 430; Norton vs, Cobb, 20 Georgia, 
44; Watkins vs. Jeftks, 24 Georgia, 431, and Lamb & Mathis 
vs. Radcliff, 28 Georgia, 520. It is a little remarkable that 
none of these cases refer to Carey vs. Giles, which was a case 
considered by Judge Nesbit, in his usual careful and elaborate 
style, the point now under consideration receiving especial 
attention at his hands. Whatever then may have been the 
correct interpretation to be placed upon the Act of 1818, we 
think there can be very little doubt on this question under the 
Code. Indeed, the enlarged powers given to an insolvent in 
the disposition of his property, as contained in the Code, 
would seem to have been there inserted with a view of recon- 
ciling the conflicting opinions of the Supreme Court. How- 
ever that may be, we find the Code providing that in cases of 
this character “a bona fide transaction, on a valuable consid- 
eration, and without notice or grounds for reasonable suspi- 
cion, shall be valid;” and “a debtor may prefer one creditor 
to another, and to that end he may bona fide give a lien by 
mortgage or other legal means,” etc., “the surplus in such 
cases not being reserved for his own benefit,” etc., “to the 
exclusion of other creditors.” The sections of the Code from 
which these quotations are made alters the Act of 1818, and 
makes that legal now, which the later decisions hold to be 
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illegal under that Act: Embry & Fisher vs. Clapp, 38 Geor- 
gia, 249; Rowland vs. Coleman, March 5th, 1872. Is the 
surplus in the case before us “reserved” for the benefit of 
Bailey? - Reserved means kept back, retained, withheld: Zell’s 
Encyclopwdia. The grantee in the case before us is to reserve 
nothing for the benefit of the grantor, but after paying his own 
debt returns the surplus where the whole originally was, sub- 
ject, as the whole was, to the demands of the grantor’s credi- 
tors. In short, we understand the statute to mean that there 
shall be no attempt by the assignment or transfer to cover up 
any portion of the debtor’s property in trust for him, or in 
any way for his benefit, or of any other favored creditor, so 
that it may not be reached by his other creditors, should they 
elect to pursue it for the payment of their own claims. Our 
judgment is, that the second exception to the master’s report 
is not well taken. : 

2. Is an accommodation acceptance of a bill of exchange 
for a commission, to enable the drawee to raise money by dis- 
counting it, where commission and discount amount to more 
than legal interest, per se uswrious on the part of the acceptor? 
Here we are met with conflict of opinion. Without entering 
into an elaborate argument in favor of the position assumed 
by the Court, it will be sufficient to refer to the case of 
Ketchum vs. Barber et al., 4 Hill, (New York Reports,) 224, 
in support of the doctrine which we have laid down. Both 
sides of the question are very ably presented in that case by 
Nelson, Chief Justice, in delivering the opinion of the Court, 
and by Mr. Justice Cowen in his dissenting opinion, and the 
‘ authorities reviewed. Upon the whole, we see no con¢lusive 
reason why the case of an accommodation acceptor should 
' stand upon a footing different from the thousand and one de- 
vices that the ingenuity of man has resorted to for the purpose 
of evading the usury laws. If it be a device, and the accom- 
modation acceptance is only colorable, it is usury ; if not, not. 
“Tt depends principally on the contract being a loan ; and the 
statute uses the words ‘ directly or indirectly ;’ therefore, in all 
questions, in whatever respect, repugnant to the statute, we 
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must get at the nature and substance of the transaction ; the 
view of the parties must be ascertained to satisfy the Court 
that there is a loan, and borrowing, and that the substance 
was to borrow on the one part and to lend on the other; and 
where the real truth is a loan of money, the wit of man can- 
not find a shift to take it out of the statute:” Lord Mansfield 
in Floyer vs. Edwards, Cowp., 112. To find out what is 
“the real truth,” the jury is the appropriate tribunal to in- 
quire of, and the question should be submitted to them under 
the charge of the Court, that if the transaction was resorted 
to, to evade the usury laws, the taint attaches, if it is a bona 
fide sale of credit to enable the drawer to borrow money of 
another, it is not usurious. 

3. The last exception to the master’s report is, in our judg- 
ment, untenable in the face of section 2136 of the Code; 
whether the bank forfeited the interest, under the banking law 
of Congress of 1864, (2 Brightley’s Digest, 58,) or whether 
the bank could have recovered on the bills, under sections 
1480, 1478 of the Code, is not the question. Bailey, or his 
administrator, permitted the bills to be paid by Seago without 
notifying him that the claim would be resisted on the ground 
of usury. If the fact that the bills were void, under sections 
1480 and 1478 of the Code, or that the interest was forfeited 
under the Act of Congress, must now deprive Seago of his 
right to recover,.as contended, then, in no case, can a surety 
recover usury of his principal which he has paid. The effect 

of all usury is to annul and make void the contract for the 
usury: Code, 2025. In what case, then, is section 2136 ap~ 
plicable ? 

Judgment affirmed. 


Vo. xiv. 7. 
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Wiiuiam H. McCrory et al., plaintiffs in error, vs. Bexsa- 
MIN MANES, trustee, defendant in error. 


1. The Tax Receiver’s book of the returns of taxable property, made 
out and returned as required under section 845 of the Revised Code, is 
admissible in evidence on the trial Of an issue under the Act of Octo- 
ber 13th, 1870, as to the payment of taxes. 

2. In an inquiry into the equities between the parties, under the Ordi 
nance of 1865, for the adjustment of Confederate contracts, the use 
which the defendant made of the Confederate money loaned, is not ma- 

’ terial to the issue. 


‘Relief Act of 1870. Scaling Ordinance. Tax Vooks, Ev- 
idence. Before Judge Jonnson. Talbot Superior Court. 
March term, 1872. 


Benjamin Manes brought complaint against William H. 
McCrory, as principal, and Isaac Cheney, as security, on a 
promissory note made on March Ist, 1863, due January 1st, 
next thereafter, for the sum of $815 16, with interest from 
date. 
The defendant pleaded the general issue and the Scaling Ordi- 
nance of 1865. Defendants in the course of the trial offered 
the books of the tax receiver of said county for the year 
1867, for the purpose of showing that the plaintiff had failed 
to make a return of any taxable property whatever. Upon 
objection made, the Court excluded the evidence, and defend- 
ants excepted. ; 

The defendant, McCrory, testified that the note sued on 
was given for Confederate money loaned to him by the plain- 
tiff, and that it was to be paid in the same sort of currency. 
On the cross-examination, counsel for plaintiff asked the wit- 
ness what he did with the money he borrowed from plaintiff. 
Counsel for defendants objected to the question. The objec- 
tion was overruled, and defendants excepted. 

The jury returned a verdict for $442 90. Plaintiffs in 
error except to the rulings aforesaid, and assign the same as 


error. 
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E. H. Worritt; J. M. MatHews, for plaintiffs in error. 


Wiis & WILLIs, represented by W..A. LITTLE, for de- 
fendant. 


McCay, Judge. 


The book of the tax receiver is the official entry of a sworn 
officer of a sworn statement, by the person making the return. 
This Court, in Lynch vs. Lively, 32 Georgia, 575, and Tolle- 
son vs. Posey, 32 Georgia, 372, held the tax book good evi- 
dence to prove the amount of property one of the parties gave 
in for taxes. Judge Jenkins says in the latter case: “And 
there can be no more reliable evidence to show a given amount 
of wealth than his own verified statement, given as the meas- 
ure of liability for taxation.” It may be added that section 
834 of the Code makes the entry in the tax receiver’s book 
evidence of the fact of the return as entered, even on the trial 
of an indictment for false swearing. We decided in the case 
of Bowdre vs. Macon & Brunswick Railroad, 40 Georgia, 143, 
that the investment made of Confederate money by the taker 
of it was immaterial in the adjustment of the equities of the 
parties under the Ordinance of the Convention of 1865, If 
we are to follow the investment when it turns out well, the 
same rule would require us to follow it when it turns out 
badly, and from @ne investment into another, so that there 
would be no end to the inquiry.. We would also have to in- 
quire when and how, and on what terms the party got the 
money who passed it, and so on. The only safe and just rule 
is that fixed by the Ordinance, to-wit: the value of the con- 
sideration, and the value of the money, then and afterwards, 
and at any time. The good luck, or good judgment, or good 
management, or bad, of the taker of it in other transactions, 
is not material. 

Judgment reversed. 
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JosEPH E. VEAL, administrator, plaintiff in error, vs. A. M. 
PERKERSON, deputy sheriff, defendant in error. 


1, Where, on a rule against a sheriff for failure to sell realty levied on, it 
appeared, from his answer, which was not traversed, that a claim had 
been interposed, and that through inadvertence, the magistrate, who 
took the claimant’s affidavit, failed to sign the jurat, but that to the 
best of the sheriff's knowledge and belief the affidavit was sworn to 
before the magistrate ; and it also appeared that there was a failure to 
insert any amount of penalty in the claim bond ; and it was agreed be- 
tween the parties that the Justice of the Peace, and the surety upon 

' the claim bond ‘‘ are to be considered as present and ready to consent 
to or make any amendment or certificate of or pertaining to the claim 
papers consistent with the facts of the ease, which at that stage of the 
proceedings, could legally be made,’’ and it further appeared that the 
client was also willing to the correction, and an order was taken refer- 
ing the cause to the Judge at Chambers : 

Held, That the decision of the Judge permitting the magistrate to sign 
the jurat nunc pro tune was a finding upon the issue of fact as to 
whether the affidavit had been sworn to or not before the magistrate, 
which was warranted, in the absence of contradiction, by the sheriff's 
answer, that to the best of his knowledge and belief it had been so 
sworn to, 

2. It was not error, as a matter of law, to permit the signing nunc pro 
tunc. 

8. The obligors consenting, the bond was properly adjudged to be amend- 
able. 


Rule against sheriff. Amendment. Claim. Before Judge 
Hopkins, Fulton county. At Chambers, February 15th, 


1872, 


At the October Term, 1871, of Fulton Superior Court, a 
rule nisi issued in favor of Joseph E. Veal, as administrator 
of William L. Skidmore, deceased, against A. M. Perkerson, 
deputy sheriff, stating that an execution in favor of said 
administrator, against Virgil S. Allen, principal, and Jeffer- 
son Johnson, security, for the sum of $485 30, principal, be- 
sides interest and costs, had been levied by said Perkerson on 
certain real estate, as the property of the defendant Allen, on 
June 24th, 1871, and had been returned to the clerk’s office, 
unexecuted, having attached to the same a pretended claim 
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affidavit in favor of John R. Merchant, trustee, not made be- 
fore or tested by any person or officer, and a pretended claim 
bond with no sum specified therein, the penal part being left 
blank, requiring said Perkerson to show cause why a rule ab- 
solute should not issue against him for the amount of said 
execution. 

The deputy sheriff answered that the claim affidavit and 
bond were accepted by him, believing that the same were 
sufficient; that the omission to fill the blank in the bond was 
casual and accidental; that to the best of respondent’s knowl- 
edge and belief the claim affidavit was sworn to before Robert 
A. Johnson, a Justice of the Peace; that the said Justice of 
the Peace being now in Court, respondent moves that he be 
permitted to sign the affidavit nwne pro tune; that the secu- 
rity on said bond being present, respondent moves that the 
bond, with his consént, be amended by inserting in the blank 
an amonnt equal to double the sum due on the execution; that 
the filing of said claim prevented the money being made upon 
the execution by the sale of the property levied on. 

By consent of all parties at interest an order was entered on 
the minutes, setting said cause down for a hearing in vacation. 

The following agreement was also entered into: “In the 
argument of this motion before his Honor Judge Hopkins, 
had at chambers as provided by agreed order entered on the 
minutes in term, it is agreed that the Justice of the Peace, 
R..A. Johnson, and the security, W. L. Hubbard, are to be 
considered as present and ready to consent to or to make any 
amendment or certificate of or pertaining to the claim papers, 
consistent with the facts of the case, which, at that stage of 
the proceeding, could legally be made. It is further agreed, 
that for the purposes of this rule, all such amendments and 
certificates be treated as made at the hearing of the rule. It 
is further agreed, that either party have the right to except as 
if the case were heard in term.” 

Upon the hearing the Court discharged the rule, and plain- 
tiff excepted, and assigns said ruling as error. 
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E. N. Broy.es, for plaintiff in error. 

Ist. Affidavit not being attested is void: 1st Denio R., 429; 
Ist Ab. N. Y. Digest, 55; 20 Ga. R., 735; 1st Tidd’s Pr., 
491; 8 Ga., R., 521. Affidavit not amendable: Code, sec- 
tion 3454; 26 Ga. R., 436; Ibid., 577; 28 Ga. R., 27; 20 
Ga. R., 105; 7 Ga. R., 167. 

2d. It was the duty of the officer to sell unless a legal 
claim was filed: 5 Ga. R., 576; 43 Ga. R., 250; 11 Ga. R., 
298; 28 Ga. R., 613; 43 Ga. R., 213. 

‘3d, The subsequent amendments cannot purge the sheriff 
of contempt: 11 Ga. R., 298; 28 Ga: R., 613; 43 Ga. R., 
213; 30 Ga. R., 878. 


HiniyYer & BrotHer, for defendant : . 

Ist. The sheriff can only be attached for a contempt: Code, 
sec. 3873. 
2d. It is the oath that gives effect to the affidavit, and not 
the certificate: Code, sec. 3446. 

3d. The sheriff is not liable for such mistakes in bonds and 
affidavits in the absence of mala fides: 5 Ga. R., 178 ; 25 Ga. 
R., 463; 7 Ga. R., 448. 

- 4th, It is not proposed to amend the affidavit, but merely 

the entry of the officer: Code, see. 3446. 

5th. Claim affidavit, being part of a proceeding already 
pending, is amendable: Code, sec. 3453, et seq. ‘ 


MonTGOMERY, Judge. 


1. Upon the hearing of this case before the Supreme Court, 
it was insisted by counsel for plaintiff in error that the agree- 
ment entered into between the counsel, and which is set forth 
in the statement of facts by the Reporter, was not intended to 
admit, and does not by its terms admit, that the claim affi- 
davit was, in truth, sworn to before the magistrate. The 
counsel is, perhaps, correct in his interpretation of the lan- 
guage used in the agreement. But if not admitted, then it 
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was one of the issues submitted by the consent order to the 
Judge, and he has found the issue in favor of the claimant, 
this finding is the verdict of the tribunal selected by the par- 
ties to try the case, and is supported by the answer of the 
sheriff, that, to the best of his knowledge and belief, it was so 
sworn to, and this answer is not contradicted or excepted to. 
We think, therefore, that the finding of the Judge is conclu- 
sive as'to the issue of fact raised. 

2. Was he right in*permitting the magistrate to sign the 
jurat, nune protune? In other words, is the jurat amendable 
so as to make it speak the truth? Different forms are re- 
quired by the rules of the different English Courts to be com- 
plied with in the jurats to affidavits intended to be used before 
those Courts: 1 Tidd’s Pr., 495. In the common pleas, if 
the month be omitted in the jurat of an affidavit of the de- 
livery of a declaration against a prisoner in custody, it is defec- 
tive and cannot be amended: Wood et al. vs. Stephens, a pris- 
oner, 3 Moore, 236. “ But, though the omission of the form 
directed to be inserted in the jurat of an affidavit, may be an 
objection to its being received in the Court, whose rules have 
not been complied with, yet, still, it seems that perjury can be 
assigned upon it:” 1 Tidd, 496. I know of norule of Court 
or law in Georgia prescribing any special form of jurat to an 
affidavit. The jurat is no part of the affidavit proper. Where 
a law requires a copy of an affidavit to be served upon the ad- 
verse party, it is not necessary to serve a copy of the jurat: 
Livingston vs. Chatham, 2 Johns., 479; unless, without it, 
facts stated may be unintelligible: Union Furnace Company 
vs. Shepherd, 2 Hill, (N. Y.,) 413. And even then the mag- 
istrate’s name may be omitted: Chase vs. Edwards & Bull, 2 
Wend., 283. If, then, the jurat is no part of the affidavit 
proper, why should it not be amendable? It is no part of 
the oath—simply an officer’s entry. . True, Judge Lumpkin, 
in Birdsong & Sledge vs. McLaren, 8 Georgia, 521, speaking 
for himself, thought an attachment affidavit wanting the mag- 
istrate’s signature was fatally defective. Two observations may 
be made on that case: 1st. Though the point was in the case, 


! 
Hi 
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the other two Judges declined to put their judgment upon this 
ground, and refrained from expressing any opinion upon it. 
2d. At that time, plaintiffs in attachment were held to a very 
strict compliance with the attachment laws, and almost any 
irregularity was held fatally defective. The weight of au- 
thority in the State is certainly against the opinion there ex- 
pressed by Judge Lumpkin. Judge Alexander held differently 
in that case, and Judge Lumpkin’s associates declined to over- 
rule him on that ground. In the preserft case, Judge Hopkins, 
whose legal ability is unquestioned, holds with Judge Alex- 
ander. I cannot but think Judge Lumpkin failed to bring to 
the consideration of the point his usual powers of discrimina- 
tion, and confounded the certificate authenticating the affidavit 
with the oath itself: The case relied on by him in 3 Caine’s 
New York Reports is directly contrary to The People ex rel. 
Churchwell e al. vs. Rensselaer, 6 Wendell’s New York Re- 
ports, 543. But clerks of the Superior Courts have authority 
to administer oaths and take affidavits in all cases permitted 
by law, etc.: Code, sec. 257. The mistake or misprision of a 
elerk or other ministerial officer shall, in no case, work to the 
injury of a party where, by an amendment, justice may be 
promoted : Code, 3456. A clerk of the Superior Court then 
had the power to take this affidavit ; had he done so, the jurat 
might have been amended under the section last quoted. Does 
the fact that the affiant swore before a Justice put him in a 
worse position than he would have been in had he taken the 
oath before a clerk? We think the amendment was properly 
allowed to be made nunc protune. That being so, the amend- 
ment relates back and makes the affidavit perfect ab initio, and 
the rule should not have been made absolute for this alleged 
defect. 

3. The amendment of the bond was a matter entirely be- 
tween the sheriff and the obligors; they consenting, the amend- 
ment was properly allowed. The sheriff’s duty was to furnish 
the proper bond. If he did so, in good faith, before any pos- 
sible harm could come to plaintiff, the latter had no cause of 
complaint : Rogers vs. May, 25 Georgia, 463 ; Colley vs, Mor- 
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gan, 5 Ib.,178. Neither on this account, then, should the 
rule be made absolute against the sheriff. ; 
Judgment affirmed. 


JOHN Dog, ex demise of LEMUEL GARNER é al., plaintiff 
in error, vs. RICHARD Rog, casual ejector, and W. W. 
Grsss, tenant in possession, defendants in error. 


The purchaser of real estate from a defendant, pending an appeal from 
the first verdict and judgment thereon, is not protected as a bona fide 
purchaser, under the provisions of the 3525th section of the Revised 
Code, when such purchaser has been in possession of the property for 
four years from the date of the judgment on the first verdict, but not 
for four years from the date of the final judgment on the appeal trial. 
(R.) 


Ejectment. Judgment lien, Bona fide purchaser. Before 
Judge Parrot. Murray Superior Court. March Term, 
1872. 


For the facts of this case, see the decision. 


Jounson & McCamy, for plaintiffs in error. 

Ist. Possession by purchaser for four years discharges from 
judgment lien: Code, section 3525; 39 Ga. R., 344; 42 Ga. 
R., 250. 
2d. Equity will restrain sale pending appeal: 42 Ga. R., 
255. ; 

3d, Title prevented from accruing, how: 39 Ga. R., 344. 


D. A. WALKER, by brief, for defendants. 

Pending appeal levy cannot be made: Code, sections 3511, 
3572. Effect of judgment when appeal has been entered: 1 
Ga. R., 92; 8 Ib., 121; 18 Tb., 467; 19 7b., 298. If the Court 
differs with me as to the construction of sections 3523, 3525, 
of the Code, then I insist that section 3525 is a statute of lim- 
itations, and was suspended until July 21st, 1868. I ask the 
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Court to review 39 Georgia Reports, 405, and 347. I refer 
to Judge Warner’s dissenting opinion, beginning on page 353. 
The 3d section of the Stay Law of 1865-6 was not held uncon- 
stitutional: 37 Ga. R., 124. I refer to the dissenting opinion 
in this case as my argument on the constitutionality of the 
Stay Law. Chief Justice Brown agreed with the dissenting 
Judge: 38 Ga. R., 369; 39 Ib., 359. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
‘ against the defendant, to recover the possession of a house and 
lot in the town of Spring Place, in the county of Murray. 
The following statement of facts were agreed on by the par- 
ties at the trial: “That one Randall was the owner of the 
premises in dispute from the year 1856; that he sold and con- 
veyed the same to Garner, the plaintiff’s lessor, on the 24th day 
of April, 1863, who went into the possession thereof, and con- 
tinued in possession, either by himself or tenants, up to the 
month of January, 1869; that on the 8th day of July, 1861, 
Whitemore obtained a verdict and judgment against Ran- 
dall, from which Randall entered an appeal, which was pend- 
ing until the 17th of October, 1866, when the final verdict and 
judgment in the case was rendered against him. An execu- 
tion issued upon this final judgment on the 7th of December, 
1864, and was levied on the property sued for and sold by 
the sheriff as the property of Randall, on the 5th of January, 
1868, and purchased by Walker, who in the month of March 
thereafter, sold the property to Gibbs, the defendant, who has 
been in possession of it ever since. 
The Court charged the jury that the judgment entered up 
on the first verdict, from which an appeal was taken in 1861, 
prevented an alienation of the property by the defendant, 
pending the appeal, and as it was admitted the plaintiff had 
not been in possession of the property for four years from the 
rendition of the final judgment, the plaintiff could not re- 
eover, to which charge the plaintiff excepted. The only ques- 
tion made in this case is whether a purchaser of real estate 
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from a defendant, pending an appeal from the first verdict and 
; judgment thereon, is protected as a bona fide purchaser under 
the provisions of the 3525th section of the Code, when such 
purchaser has been in the possession of the property for four 
years from the date of the judgment on the first verdict, but 
has not been in possession of the property for four years from 
the date of the final judgment on the appeal trial. It is con- 
tended by the plaintiff in error that he is so protected, because 
that section of the Code declares that the property shall be 
discharged from the lien of any judgment against the person 
from whom he purchased. The first judgment on the verdict 
only bound the defendant’s property so far as to prevent an 


- alienation of it by the defendant between the signing of the 


first judgment and the signing of the final judgment on the 
appeal trial: Code, 3523. The judgment signed upon the 
first verdict was suspended pending the appeal: Code, 3511. 
The plaintiff could not have enforced the collection of his 
judgment by levy and sale of the defendant’s property until 
he had obtained his final judgment on the appeal trial in Oc- 
tober, 1866, and it is admitted that the plaintiff had not been 
in possession of the property four years from that time. It is 
quite clear, we think, that the time did not begin to run against 
the plaintiff in the judgment until he had obtained and could 
enforce it against the property of the defendant; and, there- 
fore, the lien of the judgment was not discharged from the 
property purchased by the plaintiff from Randall, the defend- 
ant in that judgment. | 
Let the judgment of the Court below be affirmed. 


Rosert H. Jackson, administrator, plaintiff in error, vs. 
Nancy JACKSON, administratrix, defendant in error. 


1. In a suit on a note, a verdict finding for the plaintiff ‘‘ principal, in- 
terest and cost,’’ not stating the amount, is equivalent to finding the 
sum which the declaration shows on its face to be due, and is suffi- 
ciently definite. 
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2. A note given during the war, in renewal of another made before the 
war, is not subject to be scaled under the Ordinance of 1865; where’ 
the defendant offers slight evidence that the renewed note was given by 
way of compromise of the old debt, about which there was some dis- 
pute, and that it was agreed that it should be paid in Confederate 
money, but the evidence is indefinite in its character, and the jury dis- 
regard it, the Court should not disturb the verdict on this account. 

3. A new trial will not be granted on the ground that the Court permit- 
ted plaintiff’s counsel to ask a witness if he knows of any other trans- 

action between the parties other than the one about which he is called 
to testify, especially if he answer in the negative, even where it is to 
the plaintiff’s advantage to show that there had been no other. 

_ 4. This Court cannot undertake to decide upon the validity of objections 
to evidence, where the bill of exceptions only states that the evidence 
was objected to and the objection overruled, without stating the ground 
of the objections. 

5. Proof that the maker of a note was trying to borrow Confederate 
money with which to pay it off, is no proof that the note was payable 
in Confederate currency, or that the payee had agreed to receive such 
money in payment, especially when the testimony fails to show any 
knowledge on the part of the payee of the attempted loan, and was 

* properly rejected. 

6. That a third person ‘‘ as defendant understood was agent of plaintiff’’ 
(defendant so testifying) is no proof of the agency, and was properly 
rejected. 

7. It is no error to refuse te permit an agent to testify as to the contents 
of a letter received from his principal, who had left the State, to the 
effect that if he (the principal) could get a good place in Georgia, he 
would move back, even though the letter wag shown to the plaintiff 
with a view of effecting a purchase from him, the letter itself not being 

- Offered in evidence, though in possession of defendant, and the con- 

_ tents stated being irrelevant. 

8. Evidence of a witness, since deceased, given on a former trial of the 
same case between the same parties, reduced to writing and agreed 
upon by counsel, is admissible on a subsequent trial. 

9. It is not error to submit to the jury the question of payment of taxes 
under the Relief Act of 1870, at the same time the other issues involved 
are submitted to them. 

10. There was noverror in charging the jury ‘‘ that they should, in their 

. verdict, find separately upon two issues, to-wit: first, whether or not 
it was necessary for the plaintiff to file his affidavit of payment of taxes 
in this case; secondly, whether the pencil entry on the note was a 
memorandum of sale on a credit.”’ 

11. Whether an entry in pencil on a note as follows: ‘‘ Received on the 
within note the amount of my cotton, at twenty cents per pound, 
March 18th, 186—,’’ not signed, and testified by one of the witnesses 
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to be in the same handwriting with the body and signature of the note, 

was a credit, or simply a memorandum from which another entry, in 

ink, which was a credit, was made was properly submitted, under the 
evidence in this case, to the jury. 

12. It is not error in the Court to fail to give in charge an oral request of 
counsel, made in the course of his argument to the jury, or in failing 
to charge any principle not requested in writing. 

13. If a difference exists between the Court and counsel as to what took 
place on the trial, and the Court calls upon other counsel, who were 
present but not in the case, to aid his memory, and becomes satisfied 
as to what is the true state of the facts as they occurred, it is not error 
to refuse to hear alb of the defendant’s counsel, having already heard 
two of them. 

14. A party who is induced to enter into a contract through the fraud of 
the other party to the contract, may repudiate the contract or claim an 
abatementof the price he has agreed to pay, to the extent of the dam- 
age suffered. To make this rule applicable, there must first be proof 
of the fraud. 

15. Assignments of error so indefinitely stated as to leave this Court un- 
certain as to the error complained of, cannot be considtred. 

16. Where it is necessary to lay the foundation for any proof proposed to 
be made, by preliminary proof, the Court must necessarily determine, 
in the first instance, whether the preliminary proof has been made, in 
order to decide whether the evidence sought to be introduced to prove 
the main fact is admissible or not. 

17. The judgment of the Court below will not be reversed for immate- 
rial errors. 

18. Where an agent purchases for his principal-property, which the agent 
has full opportunity of examining, and about which no misrepresenta- 
tion is made by the other party, and there is no evidence of trust or 
confidence reposed, requiring the seller to state any deterioration which 
may have occurred since the principal last saw thé property, if the 
property should prove of less value than the agent and his principal 
supposed, it is no ground for rescinding the contract or abating the 
price. 

19, The verdict is not contrary to law, equity, evidence, nor the weight 

of evidence. 



































Verdict. Renewal note. Scaling Ordinance of 1865. Im- 
material error. Bill of exceptions. Assignment of error. 
Evidence. Proof of agency. Evidence of deceased witness. 
Relief Act of 1870. Practice. Request to charge. Fraud. 
Principal and agent. Motion for new trial. Before Judge 
Wricut. Heard county. At Chambers. March 26th, 1872. 
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Nancy Jackson, as administratrix upon the estate of James 
Jackson, deceased, brought complaint against Robert H. Jack- 
son, as administrator upon the estate of Alfred H. Jackson, 

deceased, for the sum of $5,216 32, besides interest, alleged 
to be due upon the following promissory note: 


“$5,216 32. “February 9th, 1863. 
“One day after date I promise to pay James Jackson, or 

_ bearer, five thousand two hundred and sixteen dollars and 
thirty-two cents. (Signed) ‘ 

“A. H. Jackson.” 


Credits. Received 18th March, 1863, $2,150 50, it being © 
for twenty bales of cotton sold on the 18th of March, 1863. 
By $700 00, 25th of April, 1866. 
(Signed) JAMES JACKSON. 


(Pencil credit.) Received on the within note, the amount of 


my cotton, at 20 cents per pound. March 18th, 186... 


The defendant pleaded the general issue; Confederate money 
consideration; that if any portion of said note was given for 
land, it must have been for the settlement whereon defendant’s 
intestate resided at the time of his death; that plaintiff’s in- 
testate sold to defendant’s intestate said land when defendant’s 
intestate resided in the State of Arkansas, and was not present 
himself at the time of said purchase, but bought it by letter 
correspondence, and was influenced to make said purchase 
solely from the representations of said plaintiff’s intestate in 
reference to the condition and value of the same, which rep- 
resentations were untrue. 

The jury returned a verdict as follows: “We, the jury, 
find that it is not necessary to file affidavit in this case. We, 
the jury, also find and regard the writing in pencil as a mem- 
orandum and nothing else. We, the jury, also further find 
for plaintiff, principal, interest and cost.” 

The defendant moved for a new trial upon the following 
grounds, to-wit: 
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1st. Because said verdict was indefinite, and is in law no find- 
ing in the case. 

2d. Because the verdict was contrary to the charge of the 
Court, and contrary to law. 

3d. Because the verdict was contrary to the evidénce, to 
equity and to law in the trial of such cases under the Relief 
Acts of Georgia and the Ordinance of 1865. 

4th. Because, when plaintiff’s counsel asked J. Barnett if 
he knew of any other trdnsaction between Alfred and James 
Jackson, except about the land, the Court overruled the ob- 
jection of defendant to said question. 

5th. Because the Court overruled defendant’s objections to 
the second, third, fourth, fifth, and sixth interrogatories to, and 
answers of John F. Moreland, which are as follows, to-wit: 

2d. “ What do you know of a promissory note of which 
the following is a copy (note sued on with credits?) When 
did you examine and inspect the note of which the foregoing 
is a copy, and for what purpose did you examine it? Give 
time and place as nearly as you can?” ; 

“T was one of the appraisers, and also one of the distribu- 
tors of the estate of James Jackson. I recollect distinctly 
about the pencil entry referred to on the back of the note. 
The date of said entry was legible then as 1863. The figure 
‘3’ was perceptibly dimmer then than the ‘186,’ but was leg- 
ible.” 

3d. “In whose handwriting is the body or face of the 
note, and by whom signed?” 

“T do not know. I feel confident, however, that the body 
of the note and the signature is the same handwriting.” 

4th. “In whose handwriting is the credit of the 18th of 
March, 1863, which is signed by James Jackson?” ' 

“The ‘credit of March, 1863, referred to, is in the hand- 
writing of John Douglass, and the signature to said credit is 
in the handwriting of James Jackson, deceased.” 

5th. “In whose handwriting is the entry written with pen- 
cil of March 18th, 186.., for cotton dt twenty cents per 

pound? Please state the date of the entry, or state what the 
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last figure of the date is which is dim? State how you come 
to know what the date is, or what the obscure figure is, to-wit: 
the pencil entry or memorandum?” 

“The pencil entry referred to is in the same hand writing © 
as the body and signature of the note in question. The date 
of said entry is March 18th, 1863. The last figure is a ‘3,’ 
I know it from having carefully examined it at the time of 
the appraisement and distribution of the estate of James Jack- 
son, deceased, as answered in reply fo second interrogatory.” 

6th. “Please state what similarity there is in the writing 
of the note, and whether the writing is by the same hand? 
State what has been ‘your business, calling your attention to 
handwriting, or anything else showing that you are an ex- 
pert?” 

“There is a very great similarity in the handwriting of 
the body, and the signature to the note, and the pencil entry 
on the back of the note. Ihave in mind the formation of 
t, th, d, in the face of the note, and in the pencil indorsement 

In the year 1858 I became a bank agent, 
and transacted a great deal of business in that capacity until 
after the war came on, and during the war, in March, 1864, I 
was appointed Confederate States Repositary, which appoint- 
ment I filled until the war closed, and at present, I am cashier 
of the LaGrange Banking and Trust Company, of LaGrange, 
Georgia. I have endeavored to fill all these offices carefully 
and diligently, and may, therefore, be considered an expert. 
Examinations of handwritings and comparisons so as to guard 
against counterfeits, constitute an important part of a banker’s 
business.” 

6th. Because R. M. Jennings was asked to state all he knew 
of Alfred Jackson’s trying to borrow any money, to pay off 
James Jackson, about the time he saw him hauling ‘cotton to 
LaGrange. To which question plaintiff objected, unless in 
the hearing and presence of James Jackson, which objection 
was sustained by the Court. 

7th. Because R. H. Jackson stated that he had had conver- 
sations with Josiah Jackson, “who, as he understood, was agent’ 
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of Nancy Jackson.” To which answer plaintiff objected and 
the objection was sustained by the Court. 
8th. Because R. H. Jackson being on the stand, testified 
that he received a letter from Alfred Jackson, which he showed 
to James Jackson, and then there proposed to show what the 
letter said as to being dissatisfied with Arkansas and if he 
could get a good place in Georgia, he would remove back to 
Georgia, saying he had the letter in his hand. On objection 
made by plaintiff, the evidence was excluded by the Court. 
9th. Because the Court erred in the following ruling; de- 
fendant’s counsel asked R. H. Jackson, “you knew the con- 
dition of the land when Alfred moved to Arkansas, of the 
subsequent injury to it, and of the value of the payments that, 
were made: Now, state whether or not the payments made. 
amount to as much as the value of the land, in its real condi- 
tion, when sold?” Plaintiff’s counsel objected on the ground 
_ that no sufficient foundation had been laid by proving fraud. 
on the part of James Jackson. The Court said in substance, 
that the defendant had not laid the foundation for such proof. 
Defendant’s counsel stated that he hoped the Court would not. 
intimate any opinion as to the testimony. The Court said it had 
not done and counsel should not intimate that it had; that 
in the admission or rejection of testimony the Court had a 
right to consider what had or had not been proven, and that 
counsel had stated that they would prove fraud and had not 
done so; that the defendant had taken up his evidence, as it 
were, backwards, and evidence should not procecd on this line, 
unless counsel would state in their place, they expected to estab- 
lish fraud on the part of James Jackson. The defendant 
contended that the evidence was admissible. 1st. As applied 
/ to the misrepresentations or concealments of James Jackson. 
2d. Under the Relief Ordinance of 1865. Finally, the Court 
stated that he might ask the value. 
10th. Because the Court erred in allowing the agreed brief 
of testimony of Hope Cook, given in on a former trial, to be 
read, the witness being dead. Also, in allowing his evidence 
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of the present value of the land to be read over the objections 
of defendant. ' 

11th. Because the Court erred in having the issue tendered 
as to the question of the payment of taxes, under the Act of 
1870, tried with the case, and in not ordering a jury to try 
that collateral issue separately, upon the suggestion of defend- 
ant’s counsel, 
. 12th. Because the Court erred in charging the jury as 

. follows, to-wit: “That they should in their verdict find sep- 

arately upon two issues, to-wit: 1st. Whether or not it 
was necessary for plaintiff to file an affidavit of the payment 
of taxes in this case. 2d. Whether the pencil entry on the 
note was a memorandum of sale or a credit.” 

13th. Because the Court erred in not receiving from coun- 
sel before he commenced his charge the written requests to 
charge, which counsel notified him that he had and in instruct- 
ing counsel to wait until he completed the delivery of his 
charge. 

14th. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That if they believed from the evidence, that 
it was agreed and contracted between the parties that this 
note should be discharged in Confederate money, then it was 
their duty to subject the debt to the Ordinance of 1865, and 
to find upon principles of equity,” and in failing to charge 
that “in that event it-was the duty of the jury to scale the 
note by the value of Confederate money as compared to green- 
backs,” and in failing to charge the jury that “the burden of 
proof on a note dated February 9th, 1863, and due one day 
after date, is on the plaintiff to show it was in renewal of a 
_ transaction previous to June Ist, 1861.” 

15th, Because the Court erred in limiting the jury in the 
charge to the consideration as to whether the pencil entry on 
the note was a credit or a memorandum, and allowing them 
to find that issue at all, that being in effect construing the same, 
and in failing to charge them as requested by defendant’s coun- 
sel in argument, “that if they believed the note or any entry 
on it had been altered or become obliterated, the presump- 
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tion of law is against the party from whose custody it-comes 
into Court, and if they believed the alteration or obliteration 
unintentional, provided they can discover what the writing 
originally was to their satisfaction to a moral certainty, they 
will execute the instrument, but unless fully and clearly sat- 
isfied, they should hold the paper void.” 

16th. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That, in cases of conflict, it was their duty to 
reconcile the testimony,” and in charging no more on that 
subject, and in failing to charge the jury as to the weight of 
positive testimony as compared to negative testimony. 

17th. Because the Court erred in charging the jury relative 
to the evidence given in as to the facts of the sale, and whilst 
charging on the effect of fraud, misrepresentation and conceal-' 
ment, in not going further and charging as requested by de- 
fendant’s counsel in argument, as follows, to-wit: “If the 
jury should believe, from the evidence, that Alfred Jackson 
agreed to the sale of the land, under a mistake of fact that 
arose from no fault or agency of his as to the condition of 
any part thereof, then it was their duty to allow defendant the 
proven difference, if any, between the value of the land in the 
condition it was at the time he knew it and at the time of 
sale.” | 

18th. Because the verdict of the jury is in plain and pal- 
pable violation of the charge of the Court, as follows, to-wit : 
“That if they should find for the plaintiff, they must set forth 
the specific amount of principal in dollars and cents, with in- 
terests and costs of suit.” 

19th. Because the Court erred in the following ruling: As 
soon as the verdict was received and published, counsel for 
defendant objected to the same as being no sufficient finding, 
and objected to its being placed of record. Upon counsel for 
plaintiff saying that they were willing to accept the verdict as 
it was, the Court allowed it to go to record. 

20th. Because, during the hearing of the motion for a new 
trial, the Court having stated a difference to exist between 
himself and counsel for defendant concerning the statements 
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set forth in the ninth ground of the motion for a new trial, 
when exceptions were taken to the Court’s remarks in the 
presence and hearing of the jury, about the evidence, and 
after the Court had heard the versions of B. H. Bigham, C. 
W. Mabry, J. A. Speer and Hugh Buchanan, the first two 
stating that they were substantially correct, as set forth, and 
the last two that something of the kind had occurred, counsel 
for defendant suggested that the Court then and there hear 
the evidence of L. H. Featherston, one of defendant’s coun- 
sel, and of J. A. Ponder, clerk of the Superior Court. The 
Court refused to pursue this course. 

21st. Because the whole charge of the Court is error, fail- 
ing to give to the jury a clear statement of the law of the 
case, confining and limiting them to certain issues, and giving 
to certain issues undue importance, and failing to charge so 
that all and each part of the evidence would receive its due 
weight, and especially in charging, in substance, that it was 
the duty of a party injured by being deceived, under the rules 
laid down, when he discovered he was deceived, to promptly 
call the attention of the vendor to it, and offer the property 
back. 

The Court charged the jury as follows, to-wit : 

“Tn considering this case, you are the exclusive judges of 
the facts. It is my duty to give you in charge the principles 
of law, and there my duty ends. Defendant’s counsel have 
raised an issue that the note sued on was given between June 
Ist, 1861, and June Ist, 1865, and that, therefore, it is the 
duty of the plaintiff to file the affidavit of the payment of 
taxes required by the Act of 1870, and prove the same. I 
‘will read you the sections of that Act bearing on the issue.” 
(Here the Court read the first and fifteenth sections of the Act 
which provide that where the defendant is in possession, at the 
commencement of the suit, of the property, for the purchase 
of which the debt was contracted, then such tax affidavit and 
proof is unnecessary.) 

“ Plaintiff contends that this note falls within the excep- 
tion. Thus, you see, the issue is made. Upon it your first 
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investigations are to take place, and upon it you are to find a 
separate finding. It is next contended that this note falls 
within the Ordinance of 1865, usually called the Scaling Or- 
dinance.” (His Honor here read the Ordinance, including 
the proviso.) “If you believe it falls within the Ordinance, 
you can consider the value of the consideration, or of the cur- 
rency contemplated by the parties, or both. You may run 
either schedule. You have large powers—equitable powers. 
Your province is great. But if you should believe from the 
evidence, that a trade for land was made previous to June Ist, 
1861, and that this note was given in renewal of the same, 
and on the same consideration, then it does not fall within the 
Ordinance of 1865. But if you should believe that, at the 
time of such renewal, it was the agreement and contract of the 
parties that it was to be paid in. Confederate money, whether 
the original consideration was for land or not, it is subject to 
the Ordinance of 1865, and to be decided upon principles of 
equity. 

“Fraud may be actual or constructive. Actual fraud con- 
sists in any kind of artifice by which another is deceived. 
Constructive fraud consists in any act of omission, contrary to 
legal or equitable duty, trust, or confidence justly reposed, 
which is contrary to good conscience, and operates to the in- 
jury of another. Misrepresentation of a material fact, made 
willfully to deceive, or recklessly, without knowledge, and 
acted upon by the opposite party, or if made by mistake, and 
innocently, and acted on by the opposite party, constitutes 
legal fraud. 

“Suppression of a fact, material to be known, and which 
the party is under obligations to communicate, constitutes 
fraud. The obligation to communicate may arise from the 
confidential relations of the parties, or from the particular 
circumstances of the case. Any relation shall be deemed con- 
fidential arising from nature or created by law, or resulting 
from contracts, where one party is so situated as to exercise a 
controlling influence over the will, conduct and interest of an- 
other ; or where, from similar relations of mutual confidence, 
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the law requires the utmost good faith, such as partners, prin- 
cipal and agent. If one party sells land to another, and the 
party purchasing has no opportunity of examining the land, 
but relies solely upon the representation of the person from 
whom he is buying, and the property so bought does not come 
up to the representation, for instance, as to soil, the quantity of 
bottom land, its eligibility for a site for a town, city or vil- 
lage, or any other special purpose, it is a fraud, and would 
authorize either a rescission of the contract or damages, at the 
option of the purchaser. 

“Tf a fraud be practiced upon a party, it is the duty of the 
party upon whom it is practiced to take advantage of it within 
a reasonable time after its discovery, either by an offer to re- 
scind the contract, or to have the same canceled; and if a 
party acquiesce for a long time, and does not propose, after the 
discovery, to repudiate the contract, but retains possession, and 
if bought on a credit, makes payments or renews the note, the 
presumption of law is that he waives the fraud, and he cannot 
afterwards set it up. 

“Upon a question of fraud in the sale of lands, the testi- 
mony should be restrained to its value at the time of sale, and 
not its present worth, in order to fix the damages, and the rule 
of damages for a false representation, or the suppression of a 
fact material to be known, and which a party is under obliga- 
tion to communicate, is that there must be a deduction from 
the agreed price in proportion to the article’s departure in 
value from said agreed price. 

“The construction of a contract is a question for the Court. 
The cardinal rule of construction is to ascertain the intention 
of the parties. If that intention be clear, and it contravenes 
no rule of law, and sufficient words be used to-arrive at the 
intention, it shall be enforced, irrespective of all technical or 
arbitrary rules of construction. The intention of parties may 
differ among themselves. In such ease, the meaning placed 
on the contract by one party, and known to be thus under- 
stood by the other party at the time, shall be held as the true 
meaning. Where any matter of fact is involved, (as the proper 
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reading of an obscurely written word,) the jury shall find the 
fact. Thus, you remember, that upon this note there appears 
to be two entries: one in pencil writing and the other in ink. 
It is for you to determine what this pencil entry means; 
whether it is intended as a credit or as a memorandum of a sale, 
and_ upon this it is your duty to make a separate finding, and 
declare in your verdict how you regard it. 

“All verdicts must be either for the plaintiff or defendant, 
and in matters of debt, in dollars and cents. If you should 
believe that this pencil entry was intended as a credit, you 
must ascertain from the evidence how much cotton was sold, 
and at what price. There is a maxim of law that that is cer- 
tain that can be rendered certain. If there be an entry on a 
note, that, of itself, is unascertainable, before a jury can 
make a finding upon it, there must be evidence to explain 
and render certain that which, without the proof, is uncertain. 
Then if you believe from the evidence that this entry in pen- 
cil writing was intended as a distinct credit, independent of 
any other entry, and is not the same cotton as that referred to 
in another entry on the note, in ink writing, and there is evi- 
dence to satisfy you of the quantity and price of said cotton, 
then it is your duty to find such a credit in favor of the de- 
fendant. But if you believe it to be the same cotton referred 
to in the writing in ink, then you should so declare in your 
verdict. If you believe from the evidence that between the 1st 
of June, 1861, and the 1st of June, 1865, the decedents— 
that is, James Jackson, in his lifetime, and Alfred H. Jack- 
son, in his lifetime—agreed that this note, given originally 
for land, before there was such a currency as Confederate 
money, and after there was such a currency, should be paid in 
this currency, and it was the intention of the parties that this 
should be the kind of currency, it was competent for, them to 
do so. It was a new contract between them, and falls within 
the Ordinance of 1865. 

“ Now, gentlemen, it is for you to consider all the evidence 
given, and to find either for the plaintiff or defendant. In 
cases where there is apparent conflict of testimony, you are to 
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strive to reconcile it so as to impute perjury to noone. If 
you find that this is such a case as requires the tax affidavit, 
you will so find, and that will be an end of the case. If you 
find that it is not such a case, you will set it forth in a sepa- 
rate and distinct statement to that effect, and next consider 
whether the pencil entry is a credit or memorandum of sale, 
and make a separate and distinct statement of your finding on 
that issue. If you find for the plaintiff, you must set forth 
distinctly, in dollars and cents, the sum you may so find, with 
interest and costs of suit, and the form of your verdiet will 
be: ‘ We, the jury, find for plaintiff so many dollars and cents 
principal, with interest and costs of suit.’ If you find for 
defendant, the form of your verdict will be: ‘We, the jury, 
find for defendant.’ ” 

The Court then inquired of counsel if they had any re- 
quests to submit, and none being presented he directed the jury 
to retire and make up their verdict. 

To the ninth and other grounds of error, the Court adds 
the following note: 

“Upon the trial of this case defendant’s counsel proposed 
to prove the condition of the bottom land previous to the sale 
from James Jackson to Alfred H. Jackson, and that after 
Alfred H. Jackson had moved to the State of Arkansas, a 
certain mill-dam had broken and overflowed the said bottoms, 
thereby damaging the land; and the proposition was to prove 
the amount of damage, and to prove, generally, a change and 
depreciation in value of the lands in consequenee of the said 
overflow, and counsel for plaintiff objected because they had 
laid no foundation for it, and the Court was about to sustain 
the objection, when defendant’s counsel, B. H. Bigham, stated 
in his place that he desired to conduct his case in his own way, 
and that he expected to lay the foundation by proof of fraud 
upon the part of James Jackson, and the Court, with that 
promise, permitted him to go on with the testimony. When, 
afterwards, the same kind of proof was offered, plaintiff’s 
counsel objected again ; whereupon, the Court remarked, that 
defendant’s counsel had stated in their place that they would 
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lay the foundation for the testimony, and that if they did not 
do so, the Court would certainly rule out such testimony ; 
whereupon, B. H. Bigham, counsel for defendant, expressed 
the hope that the Court would not express an opinion as to 
what had or had not been proven. To which reply the Court 
remarked that it had not expressed an opinion, and would not, 
and stated to counsel that he should not so intimate, because 
the Court has ever been, and was on that occasion, unusually 
cautious not even to intimate, much less express an opinion, 
and that the Court should charge the jury that if they under- 
stood the Court as intimating an opinion, much less express- 
ing one, that they should disregard it, and the Court did so 
charge the jury. The Court did say that if it had expressed 
an opinion as to what had or had not been proven in ruling 
on points of testimony, the Supreme Court had decided it not 
to be error. The Court expressed no opinion as to what had 
or had not been proven, but did remark that, in this case, the 
defendants had, as it were, commenced their testimony, or 
taken it up, backwards, and that the Court would not permit 
it again, as parties insisted that the foundation had been laid 
upon one side, and it was denied upon the other, thereby pro- 
ducing confusion. Counsel did refer to several decisions of 
the Supreme Court construing the Ordinance of 1865, which 
nobody disputed, and which decisions gave large discretion to 
juries, which the Court did charge to the jury fully.” 

To the twelfth ground of error the Court adds-the follow- 
ing note: 

“The Court charged the jury that they must find what the 
pencil entry meant, and then, upon the hypothesis of its being 
a credit or a memorandum of sale, see charge annexed on that 
point.” 

To the thirteenth ground of error the Court adds the fol- 
lowing note : 

“ Defendant’s counsel, B. H. Bigham, came upon the bench 
and asked the Court at what time did it require the written 
requests to charge to be handed in. The Court simply re- 
ferred to the rule, but stated that its practice was to charge 
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the jury, and, after it had got through, that if there were any 
requests, they could hand them to the Court, in writing, and 
that the Court would either charge them or decline, and that 
the Court hardly thought that he, B. H. Bigham, defendant’s 
counsel, would be dissatisfied with the charge when the Court 
got through, to which he consented and retired, and when the 
Court got through with its charge, the Court called upon the 
counsel, both for the plaintiff and the defendant, if they had 
any requests further than had been charged, and the counsel 
for plaintiff had no requests, and B. H. Bigham, counsel for 
defendant, promptly responded that he had nothing to request, 
and was perfectly satisfied with the charge. The written re- 
quests were not even offered, only inquired of as to what time 
they should be presented, and they were neither refused or de- 
clined, but the charge was so full and so satisfactory to defend- 
ant’s counsel that he did not offer the written requests.” 
To the fourteenth ground of error the Court adds the fol- 
lowing note : 
“The Court charged that the Ordinance of 1865, and Bar- 
ber’s Table of the value of Confederate money having been 
before them as evidence, if they believed it was the intention 
of the parties that the note should be paid in Confederate 
treasury notes, it fell within the Ordinance, or was subject to 
be scaled according to its value. The Court charged the jury 
that they must believe that the note was given for land, and 
that the defendaut was in possession of it at the commence- 
ment of the suit, otherwise it would not come within the ex- 
ceptions of the Relief Act of 1870. That possession by the 
administrator, the family of deceased, or the widow in right 
‘of dower, was such a possession as would bring it within the 
exception of the Relief Law of 1870, and relieve the plaintiff 
from filing the tax affidavit, and that this must appear by 
proof. That if the original note was for the land, and the 
note sued on was simply in renewal, it still was a land note, 
and within the exception of the Act of 1870.” 
To the fifteenth ground of error the Court adds the follow- 
ing note: 
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“In regard to the memorandum the Court refers to his 
written charge, leaving it to the jury to find what the pencil 
entry meant. The Court is not clear as to whether it read 
section 2801 of the Code, but substantially charged it, partic- 
ularly that the materiality of the alteration is a question of 
law, and the fact a question for a jury, (see section 2802,) and 
the Court then felt that it had gone further than it was auth- 
orized on that point by the testimony.” 

To the sixteenth ground of error the Court adds the follow- 
ing note: y 

“The Court did charge the jury that where the testimony 
of witnesses was conflicting, it was their duity to reconcile it if 
they could, (I speak in the past tense,) imputing perjury to no 
one, and that the testimony of those witnesses was entitled to 
the greater strength who had the best opportunity of knowing 
and the least inducement to perjury. I do not think I charged 
upon the subject of positive and negative testimony, nor was I 
requested, either in the argument or at any time. It might 
have been argued to the jury by counsel, nor do I now con- 
ceive that, under the evidence, there was a necessity for it.” 

The evidence is unnecessary to an understanding of the de- 
cision of the Court, and is, therefore, not set forth, beyond 
what is hereinbefore contained. 

The motion for a new trial was overruled and defendant ex- 
cepted upon each of the aforesaid grounds, and now assigns 
said rulings as error. 


BiaHamM & WuitakeEr; L. H. FeaTHErston; C. W. 
Masry, for plaintiff in error. 


Speer & SPEER, for defendant: Id certum est quod certum 
reddi potest: 40 Ga. R., 153. Declarations in party’s favor 
illegal: 36 Ga. R., 380. Cook’s evidence was legal: 39 Ga. 
R., 77 ; Code, sec. 3729. Separate trial of tax issue not requi- 
site: 43 Ga. R., 315. Time within which sale must be repu- 
diated: Story’s Eq. Jur., sec. 203 ; 40 Ga. R., 205 ; Code, sees. 
2166, 2168. Different result not produced, errors not consid- 
- ered: 42 Ga. R., 306 ; 41 Ibid., 507, 675 ; 37 Ibid., 101, 334; 
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36 Ibid., 618; 30 Ibid., 560, 857; 26 Ibid., 171; 25 Ibid, 
540 ; 27 Ibid., 334. 7 





MontTGomeEry, Judge. 


1. Id certum est quod certum reddi potest is too trite a max- 
im, and of too common application to need elaboration. The 
record and verdict, taken together, show the exact sum which 
the jury meant to find for the plaintiff. The finding is, there- 
fore, sufficiently certain: Mitchell vs, Addison, 20 Georgia, 59. 

2. The note sued on was given in renewal of one made be- 
fore the war. To such a contract the Ordinance of 1865 was 
not intended to apply. It is expressly excepted by the pro- 
viso to the second section. There was some slight evidence 
offered on the part of the defendant that the note was given 
in compromise of the former debt, and was to have been paid 
in Confederate currency. This established, the contract would 
have been brought within the operation of the Ordinance. 
And, had the jury so found, we would probably not have dis- 
turbed the verdict. The difficulty is, they found otherwise, 
and the evidence in conflict with the verdict, on this point, is 
of tvo indefinite a character to warrant this Court in inter- 
fering. 

3. The negative answer of Barnett to the question propoun- 
ded to him, objected to in the fourth ground for new trial, was 
wholly immaterial and could not have prejudiced the defend- 
ant’s case; that a man does not know of the existence of a 
fact is, generally, no proof of its non-existence, and it would 
be difficult to select a jury so little intelligent as not to under- 
stand this. The failure to prove the facts, on the part of the 
- defendant, where it was his interest to make such proof, if 
possible, would have far more weight with them. The error 
here, if any, is too immaterial to warrant a reversal. 

4. This Court has two or three times decided, that to war- 
rant a reversal on the ground of the overruling of objections 
to evidence, by the Court below, the record must show what 
the objections were: 5 Georgia, 156, Kollock et al. vs. Jack- 
son; 14 Georgia, 174, Ingram et al. vs. Little; 20 Georgia, 
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134, Goodlittle vs. Roe.’ We think this rule should be ad- 
hered to. Any other would entrap the Judge below, and 
operate as a surprise upon the other side. If interrogatories 
are objected to, because not properly executed, and the objec- 
tion rightly overruled, would it be fair either to Court or 
opposite counsel to permit plaintiff in error to insist here that 
they were illegally admitted, because the witness for some reason 
was an incompetent one? Or, if adeed be objected to, on the 
ground that it only conveyed a life estate, (where it was im- 
portant to show the grant of a fee,) and overruled, ought the 
party to be allowed to urge here that it is not properly record- 
ed? If the nature of the question or objection would suggest 
the ground of objection, and exclude all others, perhaps that 
might be sufficiently definite. That is not this case. 

5. The proof offered to show that Alfred Jackson was 
trying to borrow Confederate money, with which to pay off 
the debt, now sued for, was entirely irrelevant and would have 
established nothing pertinent to the issue if admitted. There 
was no knowledge shown on the part of James Jackson of 
this attempted loan for any such purpose, or indeed for any 
purpose, nor any consent by him to receive such payment. It 
simply was no part of the res geste. 

6. R. H. Jackson’s testimony, that he had had conversations 
with Josiah Jackson, “who as he (witness) understood was 
agent of Nancy Jackson,” was clearly hearsay and no proof of 
the agency. It was prpperly rejected. 

,_ 7. Upon what principle it was sought to admit R. H. Jack- 
son’s testimony of the contents of a letter which he held in 
his hand, we are somewhat at a loss to understand. Thecon- 
tents as far as disclosed were irrelevant. The letter itself was 
not offered in evidence. The fact that it was shown to James 
Jackson cannot make R. H. Jackson’s testimony of its con- 
tents admissible. 

8. Cook’s testimony as given on a former trial, was reduced 
to writing and agreed upon as correct. Where the necessity 
of proving it under such a state of facts? In Adair vs. Adair, 
39 Georgia, 75, just such evidence was held admissible. The 
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only substantial difference between that case and the: present 
is, that there the witness had only left the State—here he is 
dead. The difference in favor of the admissibility of the evi- 
dence is on the side of the case at bar. 

9. Section four of the Relief Act of 1870, does not wiowtde 
for any separate trial of the issue as to whether the taxes on 
the contract sued on, have been paid or not. It only makes 
it necessary for the plaintiff to prove the fact of their payment 
before he shall be entitled to recover. If the jury are clearly 
satisfied that the taxes have not been paid, then under the Act, 
they must find that fact specially, not find generally for the de- 
fendant, upon which the case will be dismissed, leaving the 
plaintiff at liberty to commence a new suit, if perchance, his 
claim is not barred by the statute of limitations. But when 
they find that the taxes have been paid, where the necessity of 
two trials when one answers every purpose ? 

10. While a general verdict of so much for principal, with 
interest and costs, would have answered every purpose, the 
manner in which the jury rendered their verdict cannot 
be said to be objectionable, and the charge of the Court com- 
plained of in the twelfth ground for new trial, calling the 
attention of the jury separately to the issue, of the necessity 
of an affidavit of the payment of taxes was necessary, for non 
constat, that the jury would not find in favor of the defendant 
upon the tax issue, and if they did, that ended the case, so far 
as their duties were concerned. If they found the tax issue 
in favor of the plaintiff, as they must have done from their 
verdict, it then became necessary for them to consider the 
pencil entry on the note, if it was a credit, their verdict would 
be for one amount, if it was not, for another. Finding that 
it was not, it is true they might have found a specific sum as 
principal without further notice of the pencil entry, or they 
might have rendered a verdict as they did which made it suffi- 
ciently certain, as already indicated. This objection goes more 
to the form than the substance of the verdict. And we find 
no error in the charge of the Court submitting the issues to 
the jury in the manner complained of. 
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11. Whether the pencil entry was intended as a credit or as 
a memorandum, from which to make a credit entry in ink, 
was properly a question for the jury, under the evidence, and 
there was no error in leaving it tothem. This entry in pencil 
was signed by no one, and was in the same handwriting with 
the body and signature of the note; in other words, in the 
handwriting of the maker. Counsel for defendant insisted 
it was a credit. It could only be so upon the hypothesis that 
the holder had authorized the maker to make the entry for 
him. Was this a question of law or fact? If the latter, it 
was the province of. the jury to determine it. 

12. When, in civil cases, counsel desires a charge made to 
the jury, they should request the same in writing ; otherwise, 
_ they cannot complain of the failure of the Court to give it: 
Street vs. Iynch, 38 Georgia, 631, and authorities there cited. 

13. This Court cannot undertake to prescribe to a Judge of 
the Superior Court how he must satisfy himself, on a motion 
for a new trial, as to what actually occurred at the trial. If 
a difference exist between himself and counsel as to what did 
occur, he will, doubtless, take every fair means of refreshing 
his memory. At Jeast, we see nothing in the course pursued 
by the Court in this instance which calls for interference on 
our part. He heard two of the counsel for plaintiff in error 
give their recollection of the events as they occurred, and also 
heard counsel, who were present, but not in the case. 

14. The abstract principle contended for by counsel for 
plaintiff in error, that a party who is induced to enter into a 
contract through the fraud of the other party to the contract, 
may repudiate the contract, or claim an abatement of the price 
he has agreed to pay to the extent of the damage suffered, is 
true. But the evidence fails to show any fraud on the part of 
the defendant’s intestate. The land trade seems to have been 
sought by the intestate of the plaintiff in error, through the 
plaintiff in error, himself, as his agent, with full opportunity 
on the part of the latter to examine the premises, and no trust 
or confidence reposed in the vendor. How, then, is the prin- 
ciple applicable ? 
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15. One or more of the assignments of error in this case is 
so indefinite as to leave us in doubt of what the plaintiff in 
error complains. The ninth ground for new trial, for instance, 
states that defendant’s counsel asked the witness, R. H. Jack- 
son, the following question: “ You knew the condition of the 
land when Alfred moved to Arkansas, and of the injury, and 
of the value of the payments that were made; now state 
whether or not the payments made amount to as much as the 
value of the land, in its real condition when sold?” This 
question is objected to, and a history given of an altercation 
between the Court and counsel, in which no distinct question 
is presented to the Court for adjudication. The ground con- 
cludes: “ Finally, the Court stated he (counsel for plaintiff in 
error,) might ask the value. The Court erred in all these 
rulings and decisions, and in each of them.” It will be noted 
that but one ruling is made, and that in favor of plaintiff in 
error. The credit on the note showed the payments made, 
and the witness was permitted to testify to the value of the 
land. What, then, are the rulings and decisions complained 
“ of in this ground? 

16. While not distinctly made, as above intimated, one ad- 
ditional point we do gather from the ninth ground for new 
trial, which is, that the Court had no right to determine 
whether the defendant had, by proof of fraud on James Jack- 
son’s part, laid the foundation for proving the value of the 
land to be less at the time it was bought than the price agreed 
upon. The Court claimed this right, and stated that the de- 
fendant had not made this preliminary proof, but, nevertheless, 
permitted the value of the land to be proved, as above stated. 
We think the Court was correct in claiming the right to deter- 
mine, in the first instance, whether sufficient proof had been 
offered of fraud, on James Jackson’s part, to let in proof 
which would entitle the defendant to an abatement of the 
price agreed to be paid. This must necessarily beso. Unless 
fraud was proved, the defendant was not entitled to an abate- 
. ment. When plaintiff’s counsel objected to proof of the price, 
the Court was the only tribunal who could determine whether 
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defendant’s preliminary proof had entitled him to go outside 
of his contract. The final determination of the question of 
fraud was, of course, for the jury. 

-17. Many of the errors complained of are of that immate- 
rial character, conceding them to be errors, as will not warrant 
a disturbance of the verdict, and, hence, they are disposed of 
by the general rule, that the judgment of the Court below 
will not be reversed for immaterial errors. 

18. The evidence shows that the land was purchased by R. 
H. Jackson, as the agent of Alfred Jackson, from James Jack- 
son, with full opportunity of examining the land; that no 
misrepresentation was made by James Jackson; that there 
was no relation of trust or confidence between the parties. 
Under such facts, there is no rule of law which requires a 
vendor to state any deterioration which may have occurred in 
the value of the land since the principal last saw it. If the 
land prove of less value than the agent or his principal sup- 
posed, it is no ground for rescinding the contract or abating 


the price. If a person, sui juris, make a contract which 
proves to be a bad one, the Courts cannot help him in the ab- 
sence of fraud on the part of the person with whom he con- 
tracts. 
We find no error in the verdict, from any cause. 
Judgment affirmed. 


Sotomon WoopFIE Lb, plaintiff in error, vs. E. F. Coizey, 
defendant in error. 


1. Physicians keeping accounts, which, by custom, become due at the 
end of the year, are entitled to interest on their accounts from the end 
of the year. They come within the equity of section 2031 of the Code, 
if not fairly within its very terms. 

2. The verdict in this case, though not quite satisfactory, is not wholly 
unsustained by the evidence, and this Court will not reverse the judg- 
ment of the Judge of the Superior Court refusing a new trial. 


Physician’s account. Interest. Before Judge JoHNson. 
Muscogee Superior Court. November Term, 1871. 


VoL. xLv11. 9. 
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E, F. Colzey instituted suit by attachment against Solomon 
Woodfield upon an account for medical services rendered, 
commencing on February 4th, 1867, running through the 
year 1867, and to May 18th, of the year 1868, amounting in 
the aggregate to $142 00, with a credit of $20 00. A charge 
of $3 00 is made for each visit, and $2 00 for each prescrip- 
tion. The defendant pleaded the general issue and payment. 

Plaintiff testified as follows, to-wit: The account sued upon 
is correct ; the services as therein stated were performed upon 
defendant and members of his family at his instance and re- 
quest; the charges are reasonable; no part of the account, 
except $20 00, was ever paid, and that amount was not paid 
to plaintiff, but to his collector, Collier; defendant did not 
pay plaintiff $50 00 in January, or at any other time; nor 
did he pay plaintiff $25 00 in April, or at any other time; 
plaintiff is positive of this ; did not see defendant for nearly six 
months previous to his leaving Columbus; plaintiff never 
made out an account against Mrs. Woodfield for $16 00; Col- 
lier never presented such an account as his collector to Mrs. 
Woodfield; Bob Wood was then acting as plaintiff’s collec- 
tor; he may have presented the account; plaintiff told Mrs. 
Woodfield to take her time about payment; never had any 
conversation with Mrs. Woodfield about her husband’s hav- 
ing a part interest in a brig and going to Savannah. 

Defendant testified as follows, to-wit: He did employ plain- 
tiff as a physician as stated in the account from February 4th, 
1867, to January 16th, 1868, but only until then. The first 
payment was made by defendant of $20 00, at the office of 
the Muscogee Railroad Company, some time in December, 
1867; asecond payment of $50 00 was made by defendant 
about January 5th or 6th, 1868, in Columbus; a third pay- 
ment of $25°00 was made on April 13th, 1868, the day on 
which defendant left Columbus, to which place he has not 
. since returned, The said payment was made at plaintiff’s res- 
idence, plaintiff saying to the defendant at the time that it was 
the full amount of his bill ; defendant left Columbus on the 
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day of the last payment. From the time of the last payment 
defendant has never received a bill or been in any way noti- 
fied of any indebtedness, but rested satisfied with the assur- 
ance above-mentioned. 

Mrs. Solomon Woodfield testified as follows, to-wit: Plain- 
tiff only paid her three visits in May, 1868, and a bill for 
$16 00 was afterwards presented to her by plaintiff’s collec- 
tor; shortly after defendant left, witness had a conversation . 
with plaintiff, in which he stated that he had seen defendant 
a few days before he left, and that he had gone to Savannah, 
and had purchased or got an interest in a brig down there. 

Plaintiff, in rebuttal, testified as follows, to-wit: Plaintiff 
paid Mrs. Woodfield nine visits in May, 1868; is certain of 
this, because his books show it. The entries were made each 
day when the visits were made. Plaintiff advertised in Jan- 
uary, 1868, that he would only charge $1 00 per visit for 
visits in town; these visits were in the town; the advertisement 
only remained in the paper a week or so. Plaintiff’s under- 
standing was to be paid cash, though nothing was said about 
it in the advertisement. This advertisement was based upon 
the action of the Medical Board, which had a short time pre- 
viously agreed to require cash for all services. The great ma- 
jority of the medical business in Columbus has always been 
done on the credit system. Plaintiff visited defendant’s niece 
several times for which he has made no charge. 

The jury returned a verdict for the plaintiff for $88 00, 
principal, and $23 62, interest. 

The defendant moved for a new trial because the verdict 
was against law, equity and the evidence, and the allowance 
of interest unwarranted by the law and facts of the case. 

The motion for a new trial was overruled by the Court, 
and defendant excepted, and now assigns said ruilng as error. 


Moses & Downitne, for plaintiff in error. 

The verdict was without evidence: 4 Ga. R., 428; 33 Jb., 
494; 43 Ib., 343. The plaintiff was bound by his adver- 
tisement: Greenleaf on Eyv., 1st vol., secs. 27, 195, 207; 24 
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E. C. L., 457; 64 E. C. L., 863. The verdict was against 
law and equity: 39 Ga. R., 81; 30 7b., 332; 22 Ib., 544;: 
12 Jb., 45; 8 Ib.,71. The amount of interest is unauthor- 
ized: Code, secs. 2030, 2037; 31 Ga. R., 326; 14 Jb., 382; 
18 Jb., 410; 15 Ib., 332; 2 Tb., 375; 1 Lb., 287. 


BLANDFORD & CRAWFORD, for defendant. 


McCay, Judge. 


Section 2031 of the Code, declaring that the accounts of 
merchants, tradesmen and mechanics, which, by custom, be- 
come due at the end of the year, bear interest, etc., does not, 
in its terms and by express language, include the accounts of 
physicians; but they are clearly within its equity, as are all 
the accounts of persons doing a regular business, so as to estab- 
lish a custom as to the time their accounts become due; for 
that seems to us the point of this section. The Legislature is 
not to be presumed to pass laws for the benefit of special trades 
or occupations. The point of the section is, that persons doing 
a regular business, so as to establish a custom, that accounts 
made with them in that business are due at the end of the 
year, shall have interest on the amount actually due from the 
time it is due. We think, too, it is no straining of the sec- 
tion to include physicians within the very words of it. The 
word “tradesman ” does not, perhaps, ordinarily, cover physi- 
cians ; but they have a trade, an art, a mystery. They usually 
give it a more dignified name, to-wit: profession ; but, as time 
rolls on, and new ways come in, we have professors of danc- 
ing, and of almost every other occupation. One of the defi- 
nitions of trade, given by Webster, is, “the business a man 
has learned, by which he earns his livelihood.” And this, at 
last, is the point of the word. 

In our mother country, England, any person earning his 
own livelihood was in trade, it being the fashion there, as it is 
‘ with some people here, to think a man who labors for his liv- 
ing as less respectable than a man who lives on the labors of 
his parents, or of somebody else than himself. 
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We do not think the evidence demanded a verdict for the 
amount found, but there is evidence to sustain it. Dr. Colzey 
says his advertisement meant cash, and there is no evidence 
that the defendant was misled. As to the credits, it was for 
the jury to believe Dr. Colzey or the other witnesses, The 
_ jury, under our law, passes upon the facts, and the verdict of 
a jury ought to be final, unless it be illegal. We do not 
think this one without evidence, though we think it might 
very properly have been-for less. 

Judgment affirmed. 


Rospert A. WHITMAN, plaintiff in error, vs. JAMES BOLLING, 
defendant in error. 


1. It is not enough for a bona fide purchaser of realty who has had pos- 
session of the same for four years, where the property is levied on un- 
der a judgment against a prior owner and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and bid on the prop- 
erty, that he holds the title to it. He should state also that it is not 
subject to the execution. If he fail to do so, he is estopped from de- 
nying that the judgment was a lien on the property in a subsequent 
suit to recover the land brought by him against the purchaser who 
bought at the sale. 

2. Evidence that a prior owner of the land sued for, was authorized by 
attorneys for plaintiff in f#. fa. to control the execution under which 
the land was sold by the sheriff and bought by defendant, should have 
been permitted to go to the jury, where there was some proof that 
such former owner was then acting as agent for the plaintiff in the 
ejectment suit in effecting the sale of the property for the purpose of 
perfecting the title of his principal, to whom he had sold the land by a 
warranty deed, but which purpose had failed, by reason of the defend- 
ant in ejectment bidding more for the property than the plaintiff, as his 
said agent, was willing to pay. 

. It is no error in the Court to refuse to allow the jury to mould their 
verdict so as to effect the interest of a person not a party to the suit. 


Ejectment. Estoppel. Presence at sale. Notice. Charge 
of Court. Verdict. Before Judge Parrorr. Catoosa Su- 
perior Court. February Term, 1872. 
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James Bolling brought complaint against Robert A. Whit- 
man for a certain tract of land in the county of Catoosa, to- 
wit: town lots numbers fifty and fifty-one in the town of 
Ringgold. 

The defendant ‘pleaded the general issue, and for further 
plea, that plaintiff had no title or interest in said land, but 
that said suit was being prosecuted for the sole benefit of one 
John M. Combs, of said county; that said Combs bought 
said property in the year 1862 from’ one Wooten, of the firm 
of Wooten & Gordon, and afterwards sold said property to 
plaintiff; that at the time of said sale from Wooten to Combs 
and from Combs to plaintiff there was a valid judgment in 
the Superior (Inferior) Court of said county in favor of Lel- 
lyett & Smith against Wooten & Gordon, of which said Combs 
and Bolling had no notice at the time they purchased ; that 
in 1867 said Combs, knowing of.said judgment and of other 
judgments against said Wooten, being desirous of perfect- 
ing -his title to said land, and believing that if it were then 
brought to sale no one would bid the full value thereof, and 
that he could, by having it sold, buy in said property for 
much less than its value, and thus perfect his title to the same 
and his warranty, with the consent of said Bolling he ap- 
plied to the attorneys of Lellyett & Smith and procured them 
to have the fi. fa. levied upon said property and instructed 
the sheriff to sell the same as the property of said Wooten ; 
that said sheriff sold the property to the highest bidder on the 
first Tuesday in July, 1867, defendant being the purchaser, for 
the sum of $870 00; that said Combs and Bolling were both 
present at said sale, bidding for said property, and knowing 
that defendant was bidding for the same; that neither Combs 
nor Bolling gave any notice that they claimed the same, but 
by bidding against the defendant, and running the property 
up on him, and by other acts encouraged him to buy the same ; 
that, after said sale, defendant made permanent improvements 
on said property to the value of $200 00, and other improve- 
ments to the value of $200 00; that said Bolling and Combs 
passed by almost every day whilst said improvements were 
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being made and gave no notice of any claim; that, after said 
sale, Bolling received from Combs the full amount of: pur- 
chase money and interest formerly paid by him for said prop- 
erty, and released said Combs from his warranty, and relin- 
quished to him all interest in said property. ; 

It appeared, from the evidehce, that the property in dispute 
was conveyed by A. L. Barry to C. L. Wooten on February 
5th, 1858; that Wooten conveyed to J. M. Combs on Sep- 
tember Ist, 1862; that Combs conveyed to James Bolling on 
March 3d, 1863; that Bolling remained in possession of said 
property from the date last aforesaid until the sale by the 
sheriff, except when compelled to leave by the presence of the 
Federal army; that Lellyett & Smith recovered a judgment 
against the firm of Wooten & Gordon, in the Inferior Court 
of Catoosa county, on July 23d, 1860, for the sum of $397- 
83, principal, besides interest and costs; that the execution, 
based upon said judgment, was on May 3lst, 1867, levied 
upon the property in dispute as belonging to C. L. Wooten, 
a member of the firm of Wooten & Gordon; that said prop- 
erty was sold on the first Tuesday in July, 1867, to defendant 
for the sum of $870 00, and a deed executed by. the sheriff; 
that defendant has remained in possession of said property 
from the aforesaid sale; that Bolling purchased the property 
from Combs for $1,300 00, of which amount he had paid 
$800 00 prior to the sale; that Combs, since said sale, had re- 
paid to Bolling $600 00 on his warranty; that the property 
was levied on by consent of Combs, but without the knowl- 
edge of Bolling, in order to protect the title of the latter; 
that after the advertisement of the property, when Bolling 
heard of the arrangement, he seemed to reflect on Combs for 
making it, but when advised by Combs that he could file a 
claim and stop the sale, he said to him, “No! make your own 
arrangements, I hold you responsible;” that Bolling and 
Combs both bid on the property at the sale. 

The evidence as to whether notice was given by Bolling at 
the sale, of his claim on the property, was conflicting. Bolling 
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testified that he did give public notice that he claimed the 
property and had a legal title to the same. 

The abstract of the foregoing evidence, with the motion for 
a new trial, is all that is necessary to an understanding of the 
decision of the Court. 

The jury returned a verdict for the plaintiff for the prem- 
ises in dispute, and $85 00 for mesne profits. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the Court refused to charge the jury as re- 

quested, to-wit: “That if Combs consented for the property 
to be levied on, and sold as the property of Wooten, and 
Bolling knowing the facts, and being present at the sale, and 
having a chance to prevent the sale by claim, and to give no- 
tice of his objection and claim, failed to give notice, and ac- 
quiesced in the sale, he is estopped from enforcing his title 
against the purchaser at such sale,” the Court saying that he 
had already given the substance of this charge, in his general 
charge, as set forth in the next specification. 
“ 2d. Because the Court failed to submit the issues in the 
case fully and fairly to the jury, in his charge as given, which 
was as follows, to-wit: “It is claimed by the plaintiff that 
he purchased the premises in dispute in good faith, and 
that under said bona fide purchase he has held possession of 
the premises for four years before the property was seized and 
levied on by the sheriff, and that in consequence of such pur- 
chase and possession his title was good at the time of the levy, 
and that the sale by the sheriff conveyed no title to the pur- 
chaser, Whitman. 

-“Tt is also claimed that it does not appear affirmatively, 
from the evidence in the case, that the execution against 
Wooten & Gordon was legal, by showing that Wooten, one 
member of the firm, was served in the original action, upon 
which the judgment was obtained, and, therefore, the title 
arising under said execution is void. It is insisted by the 
defendant that he bought the premises in dispute at sheriff’s 
sale, in 1867, under a judgment against Wooten, and that the 
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premises were properly subject to said judgment, and that the 
sheriff’s deed, in pursuance of said sale, conveyed to him good 
. title to the premises. 

“Tt is also insisted by the defendant that he is an innocent 
purchaser, without notice, and that. Bolling was present, acqui- 
escing in, recognizing the validity of the sale, and that, by 
standing by and not asserting his title, or making his claim 
known, and permitting Whitman to buy the property, he is 
estopped from asserting his title, though the same may have 
been good ; that by pursuing this course, he virtually relin- 
quished his title and recognized the right of the sheriff to 
convey title, and that if, now, Bolling can recover the land, he 
is permitted to defraud the innocent purchaser. 

“Tt is further insisted that Combs being interested in the 
event of the suit, although the recovery, if had at all, must 
be had on the strength of Bolling’s title, that his action in the 
premises should be allowed to influence the recovery in the 
case. 

lst. With reference to the first point relied on by the plain- 
tiff as to the four years’ possession, the Court charges you 
that the law is as follows: When any person has, bona fide, 
and for a valuable consideration, purchased real property, 
and has been in possession of it for four years, it shall be dis- 
charged from the lien of any judgment against the person 
from whom he purchased it, and that if the evidence shows 
that Bolling had purchased the premises in dispute, bona fide, 
and for a valuable consideration, and had the same in his pos- 
session for four years after such purchase, and before it was 
levied on by the sheriff, said property is protected from the 
lien of said judgment, and the sheriff had no right to seize 
and sell the same, and Whitman got no title by the sale. In 
arriving at the fact as to the length of time Bolling had been 
in possession of the premises after his purchase, and before 
the levy, if the jury believe from the evidence that the plain- 
tiff and his family were forced away from his property by the 
Federal army, and possession was held by that power for a 
period of time, and Bolling returned and reoccupied the same 
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as soon as he could do so, the possession of the public enemy 
will be counted as the possession of Bolling, and this period 
should be counted in as a part of his possession. If this time, 
together with the time he possessed the property before he and 
his family were foreed away, and the time he possessed it after 
his return and before the levy, make four years’ possession, he 
is protected from the judgment against Wooten. The fact as 
to compulsion of Bolling and his family to leave the property 
must be ascertained by the jury from the evidence. If you 
find the four years’ possession to have existed under said bona 
fide purchase for a valuable consideration, if the case stops 
here, you should find for the plaintiff. 

2d. With regard to the second point of plaintiff, as to the 
binding effect of the judgment as it stands: If the lien has not 
been discharged by this four years’ possession, the Court charges 
you that the presumption of law is in favor of the validity and 
regularity of the judgment until the evidence shows the contra- 
ry, and the levy and sale under the judgment would be valid. 
With reference to the second point made by the defendant, that 
“ the plaintiff is estopped from his recovery in this case by the 
conduct of Bolling, the Court charges you that if you find from 
the evidence that Bolling did stand by and acquiesce in the 
sale of the premises in dispute, as the property of Wooten, 
and acted in such manner. as to induce Whitman to believe 
that the property was subject to the judgment against Wooten, 
and did not notify him of his claim, he is estopped, and can- 
not recover against Whitman. This would be allowing a man 
to take advantage of his own wrong. But if Bolling did, in 
the presence of Whitman, on the day of sale, assert his claim, 
and give him notice of his title to the property, he was not 
obliged to file a claim, under the statute. 1t would be suffi- 
cient if he, notified the persons at the sale, and especially 
Whitman, that he claimed the property as hisown. This you 
must learn from the proof. The Court cannot intimate to you 
what has been proved.” 

3d. Because the plea filed in said case set up as a defense 
that Combs was the real party interested in a recovery, and 
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that Combs was estopped from recovering in said case, either 
in his own name or Bolling’s, and that the case should be tried 
as on a bill filed, and defendant, throughout the case, insisted 
that Combs was the real party plaintiff, and, in his argument, 
took the ground that if Combs had an interest, the jury should 
render a decree so framed as to prevent a recovery of Combs’ 
interest, and the Court excluded the consideration of the 
equities in the case. The charge was, that the jury must find 
a general verdict for the defendant or a general verdict for the 
plaintiff, thus preventing a trial of said case as on a bill filed in 
equity, which defendant insisted was the proper mode of trial. 

4th. Because the Court erred in refusing to allow defendant 
to show, by the sheriff, the instructions given to him by the 
attorney of Lellyett & Smith at the time of the levy on the pro- 
perty under their fi. fa., defendant insisting that he had a 
right to show that Combs was authorized to dismiss the levy 
if he thought proper, before the sale, and that Combs’ acts 
had been ratified by Bolling. 

The motion for a new trial was overruled by the Court and 
defendant excepted, and assigns said ruling as error. 


E. M. Dopsox; W. W. Payne, for plaintiff in error. 

Bolling is estopped by his acquiescence: 2 Pars. Con., 793 ; 
1 Green, Ev., 207. Estoppels favored in behalf of innocent 
purchaser: 2 Smith’s Lead. Cases, 619. Instructions to sher- 
iff admissible: 10 Ga. R., 362; Par. Mer. Law, 137; Dun. 
Paley’s Agency, 324; Broom’s Legal Maxims, 676. Jury 
should have been allowed to find an equitable verdict: Code, 
sec. 3027 ; 37 Ga. R., 364. Defendant in ejectment may show 
title out of plaintiff: 10 Ga. R., 186; 11 Lbid., 119. 


J. H. Anperson ; A. T. HACKETT, represented by W. H. 
DaBneEy, for the defendant. 


MonteoMEry, Judge. 


1. In this case, the plaintiff was present at the sheriff’s sale 
of the property now sued for, and was one of the principal 
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bidders against the defendant—in fact, made the bid next pre- 
ceding the last and purchasing bid of the defendant. The de- 
fendant swears he (the plaintiff) gave no notice whatever, at 
the sale, of any claim he had to the property. The plaintiff 
testifies that he did give public notice that he “claimed the 
property, and had a title to it; that I (he) had bought it once 
and paid for it.” The evidence shows that the information 
contained in this announcement was generally known, and 
certainly known by the defendants ; but it also shows that the 
property was levied on under an execution against a former 
owner, under whom the plaintiff claimed. The announce- 
ment which the plaintiff testifies he made is perfectly consis- 
tent with the idea that the land was, nevertheless, subject to 
the lien of the judgment against the former owner. The 
failure of the plaintiff to give notice that he claimed that the 
lien (which certainly, under the evidence, did at one time ex- 
ist upon the property,) was divested, coupled with the fact 
that he was present, bidding upon the property, was well cal- 
culated to mislead the defendant, and would operate as a fraud 
upon him if held not to estop.the plaintiff from now setting 
up a claim superior to the lien of the judgment against the 
former owner. 

2. The evidence of Combs, the immediate vendor of the 
plaintiff, shows that the property was levied on and sold at 
his instance, in order to enable him to buy it in and perfect 
Bolling’s title, and that he informed Bolling of this arrange- 
ment before the sale, stating to him that if he desired to stop 
the sale, he might do so by putting inaclaim. This Bolling 
declined to do, saying, “No! make your own arrangements ; 
I hold you responsible.” These facts, taken in connection 
with Bolling’s bidding at the sale and failing to put in a 
claim, was some evidence of an acquiescence on his part in 
the arrangement made by Combs to perfect the title. If he 
did acquiesce in the arrangement, Combs, so far as the rights 
of third persons were concerned, was his agent for carrying it 
into effect. And, hence, defendant should have been permit- 
ted to show that Combs was authorized to dismiss the levy. 
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3. The seventh ground for a new trial reads as follows: 
“Because the plea in said case set up, as a defense, that Combs 
was the real party interested in the recovery, and insisted that 
Combs was estopped from recovering, in said case, either in 
his own name or Bollings, and that the case should be tried 
as on a bill filed, and defendant, throughout the case, insisted 
that Combs was the real party plaintiff, and in his argument 
took the ground that if Combs had an interest the jury should 
render a decree, so framed as to prevent a recovery of Comb’s 
interest, and the Court excluded the consideration of the equi- 
ties in said case; the charge was that the jury must find a 
general verdict for the plaintiff, or a general verdict for the 
defendant, thus preventing a trial of the case, as on a bill filed 
in equity, which defendant insisted was the proper mode of 
trial.” This was an action of ejectment, and the evidence 
showed the legal title to be either in the defendant or plain- 
tiff. If it had shown the title to be in Combs, that would 
still have entitled the defendant to a general verdict. We 


have gone very far in Georgia in breaking down the barriers 
between Courts of law and Courts of equity. But neither 
Courts of law nor equity have yet gone so far as to adjudicate 
the rights of one not a party to the record. 

_Judgment reversed. 


E.vira F. GARDNER ét al., caveators, plaintiffs in error, vs. 
GrorcEe F LAMBACK, executor, propounder, defendant in 
error. 


1. When on the trial of a caveat to a will, one of the grounds of the cay- 
eat was the insanity of the testator, at the time of the making of the 
will and another of the grounds was monomania, and that the will was 
the result of the monomania: 

Held, That when the Judge was requested by the caveators to Vinci the 
jury that ‘‘the test of insanity was delusion—the belief in the exist- 
ence of that which does not exist, as for instance, the belief of a man 
of large means that he has not the means to buy the common necessa- 
ries of life, and medicines prescribed by his physician,’’ and the Judge 
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refused to charge in the language requested, but said, ‘‘ that such de- 
lusion was one of the evidences, but was not conclusive.’’ This was 
not error; it was not proper for the Court to select out any particular 
instance of delusion, and charge the jury that it was a test of insanity. 

2. When the Judge was asked to charge the jury, ‘‘ that in order that a 
delusion should be such as to invalidiate a will, it is not necessary it 
should bea delusion as to the persons to be affected by the will ; it is suf- 
ficient if the delusion be such as to affect the subject matter to be dis- 
posed of by the will,’’ and the Judge refused to charge in the language 
requested, but did charge, ‘‘ that if the testator was a monomaniac, it 
must appear that the will is not in any way the result of, or connected 
with that monomania, and that the will does speak the wishes of the 
testator at the date thereof, unbiased by the disease with which he is 
afflicted :’’ 

Held, That the language requested, to-wit: ‘‘ It is sufficient if the delu- 
sion be such as effected the subject matter to be disposed of’’ was such 
as was calculated to mislead the jury, and that the charge as given by 
the Judge was a proper direction as to the law upon the point requested. 

8. It was not improper for the Judge to refuse to charge as requested, 
that certain specified acts of the testator would, if proven, be strong 
evidence of insanity. It was for the jury, and not the Judge, to deter- 
mine as to the weight of any particular proof. 

'4. It was not error in the Court to charge the jury, ‘‘ that a testator may, 
by his will, make any disposition of his property that he chooses, not 

“  eontrary to law, and that it is not contrary to law, nor to the public 
policy of the State for a testator to give more of his property to one 
child than to others.”’ 

. It was not error in the Court to charge the jury that the words ‘‘ not 
of sound and disposing mind,”’ are legal terms and import a total de- 
privation of reason, such charge having been requested in writing by 
the executor, and the record showing that one of the grounds of the 
caveat was insanity generally, and it further appearing that the Court 
instructed the jury properly as to the law of partial insanity, to-wit: 
‘* that if the testator was partially insane, and the will was in any way 
the effect or result of that insanity it was void.”’ 

6. A new trial will not be granted on the ground of newly discovered tes- 
timony, if said newly discovered testimony be ¢umulative only, and 

’ when there was a trial on an issue of insanity and of partial insanity, 
and much evidence and many circumstances of the testator’s acts, and 
conversations bearing on the question were introduced as evidence: 

Held That new facts aad circumstances bearing on the same point are 
only cumulative testimony, and do not authorize a new trial. 

7. The verdict of the jury in this case, is not contrary to law, nor to any 
legal charge of the Court, nor is it so contrary to the evidence, if it be 
so at all, as to justify this Court in overruling the judgment of the 
Court below in its order refusing a new trial. 
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Caveat to will. Insanity. Monomania. Delusion. Charge 
of Court. Newly discovered evidence. Cumulative testi- 
mony. Before Judge Twices. Richmond Superior Court. 
January Term, 1872. 


At the December term, 1871, of the Court of Ordinary of 
Richmond county, George F. Lamback, as the nominated ex- 
ecutor, propounded the following instrument for probate in 
solemn form, as the last will and testament of Frederick Lam- 
back, deceased. 


“STATE OF GEORGIA.—Ricumonp County. 

“T, Frederick Lamback, of the State and county aforesaid, 
being weak in body, but of sound and disposing mind and 
memory, and anxious to arrange my worldly affairs while I 
have strength so to do, do make and publish this my last will 
and testament, hereby expressly revoking and annulling all 
others by me heretofore made. 


“And first. I commit my soul to God who gave it, trusting 
for salvation through the merits of his Son and my Saviour, 
and I direct that my body be buried in a christian like manner 
and suitable to my circumstances while in life. 

“Second. I desire all my just debts paid with as little delay 
as possible by my executor, hereinafter named. 

“Third. I devise and bequeath to my wife, Elizabeth Lam- 
back, the household furniture, portraits, etc., and a sum equal 


to her comfortable sustenance and support for and during her 
natural life, to be paid as hereinafter set forth. It is my wish 


that she should live with my son George F’. Lamback. 

“Fourth. To my daughter Elvira Gardner, wife of Henry 
N. Gardner, of Augusta, Georgia, I devise and bequeath an 
. annuity of $600 00, to be paid in monthly payments of $50 00 
each, during her natural life, to be paid as hereinafter provided. 

“Fifth. To my daughter, Elizabeth Brown, wife of Angus 
Brown, of Barnwell county, South Carolina, I give and be- 
queath the sum of five dollars. 

“Sixth. To my daughter, Clara Butler, wife of Osceola 
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Butler of Savannah, Georgia, I bequeath the sum of five 
dollars. 

“Seventh. The whole of my real estate, I devise and be- 
queath to my son George Frederick Lamback, subject to the 
following conditions, to-wit: that from the rents and_ profits 
of said real estate he maintain and support his mother in a 
manner suitable to her circumstances in life, so long as she 
shall live, and from the same source to pay .or cause to be paid 
to the said Elvira Gardner, the said annuity of $600 00, for 
and during her natural life, and upon the termination of said 
‘bequests chargeable upon said property, to take and hold the 
same absolutely. 

“Eighth. I nominate and appoint George F. Lamback, 
as executor of this my last will and testament, hereby charging 
him with the faithful performance of all the conditions and 
provisions therein contained. 

“Tn testimony whereof, I have hereunto set my hand and 
affixed my seal, this fifteenth day of August, eighteen hundred 
and seventy-one. (Signed) 

7 “ FREDERICK LAMBACK. [L.8.]” 

“Signed, sealed, declared and published by Frederick Lam- 
back as his last will and testament, in the presence of us who 
subscribed our names hereto in his presence, and at his special 
instance and request, and in the presence of each other, this 
fifteenth day of August, eighteen hundred and seventy-one. 

_ (Signed) “WitiiaM B. Youne, 
“James P. K. McLAvuGuHiiy, 
“Witt1aM Henri Cray.” 


_Elvira F. Gardner, Elizabeth E. Brown and Clara V. But- 
ler, daughters of the said Frederick Lamback, deceased, filed a 
caveat to the probate of said paper upon the following grounds, 
to-wit: 

1st. Because it is not the will of Frederick Lamback, as at 
the time of the alleged execution of the paper, he was not of 
sound and disposing mind and memory. 

2d. It is not the will of Frederick Lamback, because while 
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executing it he was under the influence of his son George F. 
Lamback, the propounder, and so did not execute it freely and 
of his own accord. 

3d. It is not the will of Frederick Lamback, because he 
thereby undertook to dispose of property which he had by 
‘deed, dated February 4th, 1858, conveyed to Henry Gardner, 
in trust for the wife and children of him, said Frederick Lam- 
back, the property consisting of the lot occupied as a residence, 
fronting ninety feet on Green Street, in the city of Augusta, 
between Jackson and Campbell Streets, and running through 
of the same width to Ellis Street, having been purchased by 
Frederick Lamback, January 14th, 1850, and June 15th, 
1853. 

The Court of Ordinary held said paper to be probated in 
solemn form as the last will and testament of Frederick Lam- 
back, deceased, and ordered that letters testamentary be issued 
to George F. Lamback, the executor in said will named and 
appointed. 


The case was carried, by appeal, to the Superior Court of 
Richmond county, and'tried before that tribunal during the 
January term, 1872, when, substantially, the following evi- 
dence was introduced. 


EVIDENCE FOR PROPOUNDER. 


William H. Clay, sworn: That is the signature of witness 
to the will; was requested by George Lamback to go and wit- 
ness Mr. F’, Lamback’s will ; went into the house ; Mr. Foster 
had will in his hand and asked Mr. Lamback if he knew what 
instrument he had just signed; Mr. Lamback replied that it 
was his will; witness thinks nothing else passed. Testator 
signed in presence of all the witnesses and we signed in the 
presence of each other; he seemed to be perfectly conscious ; 
he remarked, “I am very much obliged to you, gentlemen ;” 
he said this when witness told him good-bye; witness re- 
mained but a few moments. There was nothing, from that 
interview alone, to lead witness to believe testator was of 
sound mind ; his impressions, from previous transactions, were 

Vor, xvii. 10, 
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that he was insane. Witness has been a tenant of testator for 
two years; for past six months, has transacted business with 
George Lamback ; Mr. George Lamback never said anything 
to witness about his father’s condition during transactions of 
his business ; he said to witness, on two occasions, to be care- 
ful about letting his father have certain medicines; cannot 
state that he heard trom George Lamback that his father had 
attempted to take his life; testator called on witness several 
times for poisonous medicines; witness deceived him, giving 
him quinine for morphine; this occurred about six times 
within three months before the execution of the will; he did not 
impress witness as a man of suund mind ; James McLaughlin, 
Captain Young and propounder accompanied him to the house 
to witness the signature to the will; thinks propounder re- 
mained during the signing of the will ; knew nothing of con- 
tents of will before signing. Morphine is a deadly poison, 
especially when twenty-four papers are wanted at one time ; 
is not a practitioner of medicine. Testator said to witness, 
some two or three months before the execution of the will, 
that he had nothing to eat and no wood in his house. Would 
think a man capable of making a contract capable of making 
a will ; does not think a man who wanted twenty-four powders 
of morphine, and said he had taken it, was of sound mind ; 
persons accustomed all their lives to morphine could take 
twenty-four powders without causing death ; the effects of mor- 
phine and quinine are quite different. 

James P. K. McLaughlin, sworn: That is the signature of 
witness attached to the will; the signature was appended in 
the parlor of testator’s house, on Green street, in the city of 
Augusta; the attesting clause was read to the witnesses; the 
testator signed in the presence of the witnesses, and the wit- 
nesses in the presence of testator ; the testator said the instru- 
ment was his will; he signed it before the witnesses; had no 
right to believe testator otherwise than sane ; witness is an in- 
timate personal friend of propounder ; propounder came to get 
witness to attest the will; witness entered from the rear of 
testator’s house; encountered Captain Young, Mr. Clay and 
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propounder ; found testator sitting in his parlor; Mr. Foster 
was in the room with him; propounder did not remain in the 
room ; at the time of signing, no one else was in the room be- 
sides the testator, the witnesses and Mr. Foster ; testator knew 
us all; he shook hands with each of us as we entered, and 
asked us to take seats ; when we were about leaving the room, 
testator remarked, “thank you, gentlemen!” On the day tes- 
tator died, he sent for witness and asked him if he had slept 
any the previous night, witness having sat up with him; tes- 
tator did’ not ask witness if he did not know he had not slept 
any for forty years; Mr. Brown was present. Testator was 
in his shirt sleeves the day he signed the will; propounder 
told witness, prior to the execution of the will, that he had 
heard that testator had attempted to take his life; that he had 
nailed up the windows to testator’s house ; propounder did not 
state the purpose fur which he had nailed up the windows; 
witness thinks, but is not positive, that he heard propounder 
say, prior to the execution of the will, that testator had tried 
to kill himself with a pistol, and that he had told Mr. Bowen 
and other gunsmiths not to load any pistols for him ; did not 
hear propounder say that he had to have testator watched in 
the streets ; does not know that testator was incapacitated from 
attending to business for some time; does not think he so sta- 
ted before the Court of Ordinary. Witness went in the rear 
way to testator’s house because it was the nearest.to his place of 
business ; propounder was the only male person living with 
testator at the time of the execution of the will; he was the 
only son; testator always regarded propounder with especial 
favor ; witness was very intimate in the family ; has seen testa- 
tor in his candy store once or twice ; does not remember the last 
time; thought he was a sane man ; did not see anything other- 
wise. 

William B. Young, sworn: That is the signature of wit- 
ness to the will; the will was signed by testator in the pres- 
ence of the witnesses in one of the rooms of his house, the 
parlor he thinks; the witnesses saw testator sign, and signed 
themselves, in the presence of each other. Testator stated, in 
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substance, that he knew the instrument to be his will, knew . 
its contents, and desired the witnesses to witness his signa- 
ture. As one of the witnesses left the room the testator shook 
hands with him, talked to him, but witness did not hear what 
was said; saw no evidence of insanity ; knows of testator 
having settled an account with witness as book-keeper of Mr. 
McCord ; does not remember the date; it was after witness 
was employed with Mr. McCord, which was in October, 1869 ; 
it was six or seven months after witness was employed ; at 
that time he did not seem otherwise than as a sane man; he 
settled the account by a note; has'seen testator within a year 
and a half or two years before he signed the will; does not 
remember whether the will was read over to testator on the 
day of the execution; it is impossible for witness to say 
whether the remark that that was his will was entirely con- 
fined to a question propounded by Mr. Foster in reference to 
the will ; witness had the impression that he said, in answer 
to a question, that he understood, that he knew what he was 
doing ; whether this was in reply to a question by Mr. Fos- 
ter, witness does not know; had no conversation with pro- 
pounder in reference to testator’s condition. Ten or fifteen 
days after testator’s death witness opened the will ; the will 
was produced by propounder; thinks propounder was in the 
room when testator signed, but am not certain. 

H. Clay Foster, sworn: Witness drew the will at his office 
on August 15th, 1871; during that day propounder called to 
see him and stated that his father desired him to draw his will; 
went with him to the house and entered the parlor; had heard 
that testator was insane; went there intending to satisfy him- 
self whether it was true, with the determination to refuse to 
draw the will if witness ascertained that he was not himself; 
witness means of sound and disposing mind; when testator 
came into the parlor witness talked with him for some time 
before the will was mentioned, to satisfy himself whether he 
was capable of making a will; he mentioned the subject of 
his will to witness and said he had'sent for him to draw it; 
witness had some paper in his pocket and with a pencil took 
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down the terms, ete.; when testator got to the third item, in which 
he bequeathed to his wife the house furniture and pictures, he 
said in a general way that he wanted her to be supported by 
George for the rest of her natural life; witness asked him if 
he did not intend to leave his wife something else, telling him 
that she was entitled'to dower in the realty? He replied, that is 
all right, she knows all this, we have talked it over, she desires 
it to be done in that way. Witness drew the will on that 
day; found that he had omitted to get the name of the execu- 
tor or of his wife, so he left blanks for them; carried it to 
testator that evening at about half-past three o’clock ; went 
by the shop and told propounder that he wished to see his 
father again, that he had drawn up the will. Witness read 
to testator the terms of the will; he said he wanted to give 
Mrs. Gardner $50 per month during her natural life; witness 
asked him if that was what he wished, because the condition 
would cease at her death; told him that Mrs. Gardner might 
die at any time, and asked him if he wished it to go to her 
children ; he said “it is all right as it is, let their father take 
care of them.” Witness filled in the name of Mrs. Lamback 
at testator’s house, and with different ink and a different pen 
from what were used in drawing the will. When witness got 
to the fourth item, testator stopped him and said that was not 
the way he wanted it, as he wished it paid to her, Mrs, Gard- 
ner, every month; witness said, wait till he read further. 
Witness then read on where it made it payable monthly ; 
testator then said that was all right; the will was then exe- 
cuted. When the will was executed, witness took it up and 
gave it to him, having previously inserted Mrs. Lamback’s 
and George Lamback’s names in different ink. Witness told 
propounder that he wanted three persons to witness the will ; 
he asked witness if he wanted any particular persons; replied 
that he did not, so long as they were not interested in the will. 
Testator went to the door to call propounder ; witness told him 
that he had sent him after witnesses ; he said, “all right.” When 
the witnesses came in, witness asked testator if he knew what the 
paper was ; he replied, certainly, it was his will; witness asked 
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him if it was drawn in accordance with his wishes ; he said it 
was. Witriess asked him if he desired these gentlemen to wit- 
ness it as his will; he said he did; witness then read the at- 
testation clause to the witnesses and they signed it after tes- 
tator had signed it; witness then folded the will up and 
handed it to the testator; he asked witness what he was to 
do with it; replied that it was usual to deposit it in the bank 
where a person kept his account ; he handed it back, with the 
request that witness would keep it for him; witness sealed it 
up in his presence, signed his name across the envelope, put it 
in his (witness’) iron safe, and it remained there until testator’s 
death ; when witness heard of his death, he told propounder 
that his father had made a will, and that he was executor, and 
that if he would call at witness’ office or house, he would turn 
the will over to him. When testator first saw witness, when 
he called to get instructions as to the will, he shook hands 
with him and asked him if he was not the son of John Foster; 
he said he had known witness’ father well—had known him 
many years. Witness saw the portrait of some person on the 
“wall who did not look at all like testator, and asked him who 
it was; he replied, it was he; witness said, “ it does not look 
like you ;” he said, “no, it was taken long ago;” witness re- 
members figuring his age up with a pencil; he said it was 
taken in 1839, witness thinks; the time that he told witness 
tallied with his caleulation. He said he was a German. He 
then mentioned what he had sent for witness for ; witness took 
the terms; stayed an hour. Witness kept the will in his of- 
fice until four or five days after testator’s death, expecting pro- 
pounder to come and get it. The subject of testator’s will was 
never metitioned by witness to any one until propounder came 
to get it, but once, to Mr. Gardner, in Mr. Harper’s office. 
The opinion of witness as to the sanity of testator is proven 
by his drawing the will ; had he thought testator was not ina 
condition to make a will, he would not have drawn it ; no one 
was in the room when the will was signed except the three 
attesting witnesses and witness; witness never before served 
testator in a professional capacity ; propounder came and said 
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his father wished him to draw his will; witness is not inter- 
ested in the result of this suit; his fee is not conditional ; it 
will be paid, whatever may be the result. 

The instrument propounded was admitted in evidence as 
pleading. Propounder closed. 


EVIDENCE FOR CAVEATORS, 


W. E. Dearing, sworn: Witness is a practicing physician. 
Has known testator for thirty years, and has been his family 
physician, except for a short interval, from twenty-two to 
twenty-five years; has been called in frequently the last two 
or three years; was as intimate with testator as any one in 
Augusta; first noticed a change in the mental condition of 
testator in the latter part of 1865; his condition improved for 
a time, but afterwards grew worse; his mind became perma- 
nently affected in the latter part of 1870, and first of 1871; 
he was under the impression that he was poverty stricken, 
worth nothing and unable to support his family; these views 
were extreme; he complained that he had no means of liveli- 
hood, or to buy even necessary medicines, or to procure food 
for himself or family ; testator was a man of large means; 
in July last he said he had not slept for fifty years; some- 
times, he said, for twenty years; witness was informed, that 
he did not sleep; a man who did not sleep for that time 
would die; he was under the impression that he could not 
eat or drink, and that a portion of his body was gone; no 
part was gone that witness was able to detect; testator was 
determined to starve himself to death, and he succeeded 
in so doing; witness believes this to have been the cause 
of his death, and his family so think; he died on the 9th 
day of November, 1871; witness called to see testator on 
August, the 13th last, also saw him on August the 15th; Mrs. 
Lamback was at that time very low indeed, and testator was 
frightened about her condition; witness does not consider 
himself competent as an expert, further than the law makes 
physicians experts; does not think that he was competent to 
attend to any business at that time, which requires a sound 
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mind; does not think he could have had a rational desire as 
to the disposition of his property ; when witness called, Mrs. 
Lamback was hysterical, feared she would not live through 
the day, so told the family; does not know any time when 
testator was free from these delusions for six or eight months; 
any intelligent man who should converse with him on mat- 
ters not connected with his particular delusions would be likely 
to suppose he was all right; insane persons frequently con- 
verse rationally on subjects not connected with their delusions ; 
_@ person in an ordinary conversation with testator, not an ex- 
pert, could not have formed a correct opinion of his condition, 
without touching on the subjects on which he was insane, or 
about which he was deluded ; there is no arbitrary standard of 
sanity or of insanity, except by comparing him, or his action 
and conduct and habits, after we recognize the fact that he is 
insane, with himself at some previous time when he was, un- 
questionably, a sane man ; it is very easy for a person insane 
to deceive a sane person ; lunatics have been known to cause 
their keepers to be imprisoned as insane, on their representa- 
tions. "When testator was sane, he was a neat man; in his 
last illness, all solicitations to allow himself to be cleaned, 
failed to persuade him to take a bath; he took no care of his 
personal cleanliness, nor of anything around him; he would 
not even allow pieces of burnt paper, from which he had lit 
his pipe, on his table to be removed, but insisted on their re- 
maining until they had accumulated in large quantities ; when 
witness asked him to pay his bill, he said he did not have the 
means; that he'was unable to buy medicines; the fact that 
testator might remember when his rents became due, or might 
notice any change in his house arrangements, would not be 
evidence that he was free from the delusions under which he 
suffered ; his habits of exactness might remain ; a lucid inter- 
val, as understood by physicians, is when a mind is perfectly 
clear upon all subjects, and when the mind of an insane per- 
son is free from the delusions under which he labored ; to en- 
joy a lucid interval, the insane mind must return to its sane 
habits ; it would require an expert to test this fact, and even 
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he would often fail; the propounder told witness that he had 
to notify several gunsmiths not to furnish his father loaded 
pistols ; a negro man, named Sam, was always sent to follow 
testator when he went into the street ; propounder told witness 
that he was afraid his father would go to the river and drown 
himself, and that was why he was followed. On the 15th of 
August, he had some delusions ; said he had not slept ; wanted 
to talk with witness about his not sleeping; said he could not 
eat ; that he tried to eat, but failed; that he was not able to 
buy food ; saw him two or three times on the 15th of August, 
when visiting Mrs. Lamback; saw Mrs. Fargo, the mother- 
in-law of propounder, and, perhaps, other persons. Witness 
testified before the Court of Ordinary that he was not an ex- 
pert in mental diseases ; said then, and is now of the opinion, 
that testator’s disease was a monomania about property ; a man 
may be insane upon one subject, and sane upon all others ; re- 
members calling testator’s attention, during his last illness, to 
something funny about roasted oysters, in the presence of the 
family ; witness recalled something that had happened years 
before ; his memory was perfect upon that point; testator had 
a very firm will; that he starved himself to death is evidence 
of that fact ; never expressed the opinion that nothing was the 
matter with testator’s mind ; witness expressed the opinion that 
Mrs. Lamback’s condition was the worst of the two; thought 
testator would outlive Mrs. Lamback; did not say to Mrs. 
Lamback, or to Mrs. Fargo, that nothing was the matter with 
testator’s mind during his last illness; there must have been 
some mistake: either witness misunderstood their question, 
or they his answer. Testator paid witness some bills in 1866 ; 
nothing since, except $5 00 or $10 00; does not know how he 
was then ; was not visiting him professionally ; does not think 
he could have been all right; in May, 1871, or in the spring 
or summer of that year, witness would look on all transac- 
tions with exceeding doubt ; was present when he died ; not at 
the actual moment ; he was somewhat conscious ; he recognized 
his family and those around him; he recognized witness the 
last visit he paid him; insane persons frequently become ex- 
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traordinarily acute at such a time; one instance was Mr. John 
Low; he had been in a low delirium for years; Dr. Ford at- 
tended him ; witness was present when he died: witness being 
the only Mason in the room, he sent all other persons out and 
gave him directions about Masonic attendance, etc., at his fu- 
neral; then he made his will, and after his business matters 
were arranged he called his family and bade them good-bye, 
then he lapsed into insanity and died in that condition. 
George McWhorter, sworn: Went up to testator’s to get 
some information about a case of Mr. Brown’s, testatator’s 
son-in-law ; witness was hurried by a servant into testator’s 
room ; this was about the middle of May, 1871; testator met 
him at the door of the room; witness discovered at once that 
there was something wrong about him, and consequently said 
nothing about the case; witness said, “how are you?” He 
shook his head and said he was not well at all, running his 
hand through his hair; he said he had not slept for a great 
length of time, three or four weeks or months, witness forgets 
which, but it was for so long a time that it was impossible to 
be true; asked him to lie down on his bed; he said he could 
not lie down nor sit down; while talking, he walked back- 
wards and forwards ; he never asked witness to take a seat ; he 
had on nothing but his shirt, pants and socks; he had a very 
uneasy, anxious manner about him, .as if apprehensive of 
something ; his eye was wild looking ; when witness left, testa- 
tor did not follow him ; saw he was a crazy man; saw no one 
about the house except the servants ; went to the door of the 
steps that lead down into the basement and called several 
times ; while there calling, he would come to his door, look 
out at witness and then pull his head in; he did this several 
times ; not being able to make any one hear, witness went 
down the steps into the basement and there found a negro 
servant ; never saw him after that ; on that day he was not ca- 
pable of having a decided and rational desire as to the dispo- 
sition of his property ; he was a crazy man ; has known testa- 
tor since witness was a boy; has known him for many years. 
That is witness’ acknowledgment of service in the case of 
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Beall, Spears & Company vs. Frederick Lamback ; the ac- 
knowledgment is dated May 12th, 1871; that is about the 
time witness testifies to; went from testator’s to Mr. Miller’s 
office; told Mr. Miller about this; went to see testator about 
a debt contracted by Mr. Brown, in which testator was guar- 
antor or security; the debt was contracted, witness thinks, 
some time during the previous winter, for plantation supplies. 

E. V. Sharp, sworn: Testator married witness’ sister ; has 
known testator for thirty-nine years; there was a decided 
change in testator’s condition ; cannot state the time when it 
took place ; testator was a very liberal man; he became to be 
very stingy ; he was a very cleanly man; has seen him since 
in a very pitiable condition ; has often seen him in his drawers, 
unbuttoned or torn so that a person could see anything they 
wished to ; has seen his toes out of his socks: they were grimey 
and black; his finger nails were long and black; the room 
where he smoked was a perfect sight; pieces of burnt paper 
lay all over the table, presenting a dirty appearance, and he 
would refuse to have them removed ; he imagined that he was 
very poor, and that his physical condition, by reason of his 
rheumatism, was very bad; if it had been as bad as he said, 
he could not have escaped death; about the middle of last 
summer, he said he had not slept for weeks, and sometimes he 
would say for months; the last few nights of his life, he said 
he had not slept for forty years ; he said that he had no blood 
in his body ; had no feeling ; could not eat ; that he was so poor 
he could not buy food for himself and family ; last June, July 
and August, he could not have had a decided and rational de- 
sire as to the disposition of his property ; he was incompetent 
to attend to any business; has seen him eat and sleep several 
times ; has tried to reason him out of the impression as to his 
extreme poverty, but failed; also, out of the impression that 
he did not sleep, but failed; his treatment of the different 
members of his family was uniformly kind and affectionate ; 
did not discover that he showed any greater affection for one 
than for the other; lived in his house once before the war, but 
since the war has not been so well acquainted as before; up 
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to the war thought his favorite was Mrs. Brown; her sisters 
used to taunt her with it and say if they wanted anything— 
“Sissy, you ask father, he will do anything for you.” Last 
year, as witness was going out of the testator’s back gate, he 
came out and said he could not sleep; he said Buddy (pro- 
pounder) cursed and abused him; this was in 1871, before 
the 4th of July; has often noticed disrespectful conduct on 
the part of propounder to testator; in conversation propoun- 
der would swear, he did not strike testator, it was altogether 
in reference to his language; when Mrs. Brown kept house 
for testator their demeanor toward each other was very affec- 
tionate; propounder is the youngest child and only son; Mrs. 
Butler comes next, then Mrs. Brown, and then Mrs. Gardner ; 
Mrs. Brown was married twice; have heard that testator paid 
some debts for her first husband; testator was a very obsti- 
nate and determined man; but if one approached him in the 
right manner he could be induced to doa great deal, means 
when he was sane; his insanity commenced about the close of the 
war, but afterwards he got over it; witness made up his mind, 
about the spring of 1871, that testator was crazy again; be- 
tween the spring of 1871 and the execution of the will, when- 
ever witness saw him he was always the same; just before 
testator became confined to the house witness did not remark 
in the presence of Mr. Tanner and his wife that his delusions 
“were nothing but obstinacy ;”» Mrs. Couterier asked witness 
whether it was an unusual attack, he remarked hastily as he 
went out of the door, that “it was filth and obstinacy ;” Mrs. 
Gardner has four children living; cannot say how long the 
family lived with testator, they lived with him a long time; 
has heard testator say that he had bought a place in Appling 
county and that Mr. Gardner was to live on it; does not 
know who owned the place. 

Elvira Gardner, sworn: Witness has known testator ever 
since she can recollect, he was her father; he died in the city 
of Augusta, on November 9th, 1871; did not see him execute 
a will but believed he had done so; a few days after testator’s 
death propounder told witness that there was a will; since 
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then has seen the paper herself; the will was signed about 
August 15th, 1871; at that time testator’s mind was very un- 
sound, and continued to grow worse until his death ; testator 
would sit over the fire moaning, groaning and bewailing his 
poverty ; had no conversation with him about the disposition 
of his property; does not know that testator was under the 
undue influence of any one, but believes he was under the 
influence of his wife and propounder; propounder was always 
a favorite with his mother, and she wished him to have all 
the property ; testator’s mind, in the opinion of witness, was 
so weak as to render him incompetent to make a will; noticed 
a weakness in his mind soon after the war ended; on the day 
the will was read at the family residence in the presence of 
witness and her husband, witness did say without reflection 
that she was satisfied with the will, and her husband said that 
he was satisfied if witness Was, that he had nothing to do with 
it; cannot say that propounder did exercise an undue influ- 
ence over testator; does not believe the paper was freely exe- 
cuted because witness does not think testator would have made 
such an unjust will; has been married sixteen years; up to 
1870 spent nearly the whole sixteen years with testator, her 
husband being absent one year in addition to the four years 
of the war; prior to the war witness’ husband farmed in Ap- 
pling county; was also for a short time in the employ of the 
Express Company; since the war he has been in business 
with testator; does not know what salary or compensation he 
got; thinks testator indorsed a note for the husband of wit- 
ness, at her request, in May, 1871; witness is one of the 
caveators; the first indication of testator’s insanity witness 
noticed just after the war; previous to this change he was 
agreeable and cheerful, he was also particular in his dress, 
changed his linen two or three times a day; he gradually 
grew low spirited, very desponding and careless in his dress, 
until he became indecent; he refused to change his clothes or 
to have them taken off; vermin were on him; told her that 
he was starving; that he had nothing to eat, and not a cent 
on earth; that he did not know what to do; that he had not 
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slept in fifty years; that he would not live in that way ; that he 
intended to put an end to his life: About six months before 
his death he said one side of him was dead, and about three 
months before his death said his heart did not beat; that he 
had no pulse; that he did not breathe; he took but very lit- 
tle nourishment ; a cup of tea now and then was all. In Jan- 
uary, 1870, testator came into witness’ room at his residence, | 
where she had resided eight or nine years, and told her ina 
very distressing manner that she must rent a house and move 
away ; that his wifeand propounder would give him no rest; 
that they worried him a great deal, and he could not stand it; 
he said he told propounder that witness was his sister, and the 
house was large enough, and he hated to tell witness to leave; 
he said propounder would not listen to himn; in February wit- 
ness moved away; testator cried bitterly on parting with 
. witness, and told her not to blame him; that it was his 
wife’s and propounder’s fault; he came to see witness very 
often, and would always bring a vasket of porter, ale, ete. ; 
in October, witness moved into the city; then he came 
every day to see her; through the summer he would often 
come six times a day; would sometimes dine with her, and 
tell her that there was nothing to eat at home; that they 
were all starving; was spending the day last summer with 
him when he left the house without the knowledge of any 
one; he was brought back by a drayman on his dray ; the 
drayman said he heard a noise in the direction of the ca- 
nal, went there and found testator in the canal, that he had 
a hard time getting him out; never heard of his being nor 
saw him on the streets after that ; he came to witness’ house 
and took from her room her son’s gun ; the windows in tes- 
tator’s room were nailed down; he would be on the way to 
visit witness, and when he did not know that a servant was 
watching him, he would cross the street in the direction of 
the river, and witness’ attention would be called to him by 
hearing the negroes on the streets say, in loud tones, “ Yon- 
der goes Mr. Lamback to the river to drown himself.” Last 
January proponnder was married; testator took no interest 
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in the matter at all, did not see him married; previous to his 
marriage testator came to witness and told her propounder 
had been cursing him because he had no money to give him, 
and he was very much hurt at propounder’s treatment; has 
never heard of nor seen testator eating a meal at the table 
since propounder’s marriage; has heard propounder curse 
testator at the table when he told him not to make so much 
noise, and has heard him use such expressions as testator did 
not like to hear ; testator was affectionate to all of his child- 
ren; on' one occasion saw him hold witness’ sister Lizzie’s 
hand and would not release it, not even for her mother’s; he 
would often cry when she would bid him good-bye. From 
28th of August to the latter part of September did not see 
testator ; when witness again visited him, found him more 
emaciated and low spirited than ever; on August 15th spent 
the day with her mother, who was very ill; while sitting at 
her bedside, heard some one walking in the passage; went to 
the door and saw Mr. James McLaughlin, and a gentleman 
that she did not recognize, walk into the parlor; in a few 
moments propounder came to the door and called testator ; 
he walked off with propounder; he was then in his shirt 
sleeves and without shoes ; a short time after left her mother’s 
room and was walking in the passage when a gentleman came 
to the parlor door and told witness to tell propounder to step 
there a few moments; propounder went to him. A _ short 
time after testator’s will was read heard her sister Lizzie say, 
“ We all know father was crazy when he made that will ;” 
propounder said “ you would not have thought so if he had 
left you all ;” she said to him, “ No, I would still say he was 
crazy ;” she said “ she would not have the $5 00 ;” propounder 
told her “ She would have to take it;” she said “She would 
not ;” propounder said testator was obliged to give it to her 
to make the will good, that he had given to him all and he 
would be damned if any of them should have it. Testator 
purchased a place in Appling county ; told witness he bought 
it for her; when the war broke out, her husband having to 
leave for the army she became dissatisfied and moved to tes- 
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tator’s house in Augusta; the place was bought in 1859 ; tes- 
tator sold it because witness did not like it. 

Angus P. Brown, sworn: Witness is testator’s son-in-law ; 
has known testator about twenty years; first noticed that his 
mind was affected in 1865; he was exceedingly low spirited $ 
he partially revived from this depressed condition, but his 
mind became permanently affected in the last of 1870 or first 
of 1871; he complained of his poverty and want of sleep; 
he said he was very poor, wanted the necessaries of life, and 
could not buy medicines; he was perfectly able to buy any 
necessaries he might need, and much more ; his estate consisted 
of his residence on Green street, Clara Hall on Broad street, 
house on Green street, a house and lot on the river bank, and 
a little lot in the rear of Mr, Ramsey’s store; he complained 
that he had not slept, but witness has seen him sleep ; he said, 
on Various occasions, that his heart did not beat; that he had 
no pulse; when sane, he was very cleanly, putting on one or 
two shirts a day ; after his mind became affected, he was ex- 
tremely filthy ; he was treated by his family, the latter part of 
his life, as insane; a negro, named Sam, was kept watching 
him while the family were at their meals; a negro man was 
kept watching the steps to prevent him from making his es- 
cape ; propounder said the windows were nailed down to pre- 
vent testator from escaping ; propounder feared that he would 
go to the river and drown himself; witness was present when 
propounder ran out from an office in the basement and got a 
pistol which testator had concealed ; he brought it down and 
fired it off into the floor, in the presence of testator, who had 
come in; he broke the pistol and threw it into the fire-place 

-and said, “Damn you, you won’t kill yourself now.” Saw 
testator once take a pistol from behind the looking glass and 
try to conceal it in the bed; testator told me once to look in 
his desk ; there was a pistol there which would not fire off; 
that he had tried to kill himself, but it would not go off; 
asked me to look and see if it was properly loaded ; that was 
some time in the summer of 1871; witness was not in the 
house when the will was made; arrived in the city about 
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twelve o’clock at night, on the 15th of August last; as soon 
as witness saw him that night, he commenced talking about 
his peculiar condition ; he talked all night ; said he could not 
sleep; went on about his poverty, etc. Propounder did not 
treat testator with the respect due to a father; when testator 
would commence talking at the table, propounder would rattle 
the knives and forks and say, “Shut up,” etc. ; testator would 
say, “ Don’t do so, George,” and propounder would get mad ; 
propounder would frequently say, “Damn it, if you don’t 
like it, leave,” etc. Propounder would say sometimes that 
testator was insane, and then, again, he would say it was noth- 
ing but contrariness; heard propounder say that testator had 
been brought home on a dray ; that he had been in the canal. 
Propounder first told him, a few days after his father’s death, 
that testator had made a will ; there was no difference in testa- 
tor’s treatment of his several children ; considered testator per- 
fectly insane from January 11th, 1871, to the day of his death ; 
thought that, just before he died, he became partially sane; 
saw testator on the 23d or 25th of May, 1871; testator paid 
off a part of a claim for witness as security ; testator gave wit- 
ness, four or five years ago, three mules, for which he paid 
$550 00, and $25 00 worth of plows; Mr. Archer was owing 
testator a claim contracted before the war, and these mules 
were given in settlement of a part of it; testator indorsed for 
Mr. Gardner after January, 1871 ; witness married into testa- 
tor’s family in May, 1864; thinks Mr. Gardner and his fam- 
ily were then living with testator; they came during the war 
and remained there until two or three years ago. 

Caroline V. Sharp, sworn: Witness has known testator 
since 1854; witness’ husband is a brother of Mrs. Lamback ; 
lived in‘testator’s house about one year—from the latter part 
of 1854 to the latter part of 1855—and has since visited there 
frequently ; for several months before his death, considered 
him both physically and mentally affected ; her reasons for be- 
lieving him insane are, that she knew him to be possessed of 
means, yet, in his imagination, he was poor; first noticed his 
insanity about two years befere his death ; he grew continually 
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worse ; on several occasions, he came to witness’ house in the 
heat of the day, remaining only a few minutes, and remarking 
that he had not slept for six months ; the last week of his life 
he said he had not slept for twenty years, and for fifty years ; 
that he had no blood in him, that he did not breathe ; saw him 
in August, 1871, in his usual pitiable condition ; afterwards, 
he grew worse; he was, when sane, regular in his habits at 
home, and strictly neat in his apparel ; after his mind became 
affected, he had a total disregard for his personal cleanliness ; 
his treatment to his family was kind, without any show; his 
daughters evinced a due portion of kindness and affection for 
him ; his son was harsh, disrespectful, and seemed wanting in 
affection ; at times, testator’s insanity would evince itself more 
plainly than at others, but during the period about which wit- 
ness has testified, she did not consider him in his right mind; 
witness once kindly reproved propounder for using disrespect- 
ful language to his father; he replied, “ Well, aunt Carrie, it 
is the only way to get along with him ;” never remarked that 
testator was more devoted to George than his other children. 

A deed from Frederick Lamback to Henry Gardner, dated 
February 4th, 1858, conveying in trust to him property on 
Green street, between Jackson and Campbell, and also six 
negroes, was introduced. . 

Osceola Butler, sworn: Witness first saw the above deed 
in the latter part of February or first of March, 1871, in the 
possession of propounder; he read it, showed it to witness and 
said it was the will of his father; witness first heard of the 
present will the day after testator was buried, from propoun- 
der; propounder asked witness if he knew testator had made 
a will? ‘Witness asked him, “when?” He said, “last Au- 

‘gust;” asked him who made the will; he said, “Clay Fos- 
ter;” asked him why he got Mr. Foster; he said he had been 
to Aleck Phillips, who disappointed him, then he went into 
the street, and the first person he met was Clay Foster; he 
said he did not know anything about the contents of the will, 
that Clay Foster had it; witness said that it was very strange 
that the old man should make a will; he replied that he had - 
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witnesses to, it; this conversation occurred on Saturday, the 
will was read on the next Wednesday or Thursday ; came to 
Augusta the last of February or first of March, 1871, to see 
about the deed or will as propounder supposed it to be; pro- 
pounder asked him to see testator about fixing up the store 
under Clara Hall that was occupied by Wells & Clay, as they 
had threatened to leave it if the repairs were not made ; saw 
testator, but found him incapable of attending to business; 
propounder and witness went to Wells & Clay, and advised 
with them about what to do; told them that witness thought 
testator was unfit to transact any business ; returning the con- 
versation happened about what propounder supposed was a 
will; propounder obtained this paper from an iron safe in 
testator’s room; witness sold the land in Appling county for 
$500 00; testator received the proceeds, all but $100 00; 
propounder told witness that testator was not present at his 
wedding; heard propounder use some disrespectful language 
to testator at his house, about some wood-land, in which he 
told testator that he could take his damned land; they said so 
much that witness became disgusted and paid very little atten- 
tion. Witness is the husband of Mrs. Clara Butler, one of 
the caveators; testator recognized all of his family who were 
present when he died; propounder was not present; does not 
know that he spoke to propounder the last thing he said; did 
not hear him tell propounder that he must take care of his 
mother; the $100 00 of the proceeds of the Appling county 
land, which testator did not receive, he told witness to give to 
his wife as a Christmas present; on the 6th of November, 
1871, when at testator’s house witness had been drinking, but 
was not under the influence of liquor; at the reading of the 
will propounder claimed all the property as his own, includ- 
ing the house and premises by the deed conveyed. 

Matthew F. Nelson, sworn: Witness went to testator’s 
house in the evening about eight o’clock, before his death, and 
watched with him all that night until he died; he was in an 
exceedingly filthy condition; he had on his pants, shirt, draw- 
ers and socks; they had not been changed for some time. 
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C. B. McAllister, sworn: Witness washed testator’s body 
after he was dead; he was very unclean and dirty—covered 
with vermin; never noticed testator until his death. 

W. D. Bowen, sworn: Propounder told witness that tes- 
tator was out of his head—threatened to kill himself; asked 
witness not to sell him a pistol; went back to his store and 
told his men not to load any pistols for testator ; that if they 
had to load one, not to put any powder in it, but only balls; 
in the early part of 1871 propounder told witness that ttsta- 
tor was deranged; sometimes would see him on the river 
bank ; walked a little way with him once; spoke to him and 
said: “how do you do;” he shook his head and would not 
open his mouth at all; walked on further with him; he spoke 
of his pecuniary condition; said he had lost a great deal of 
money, had nothing in the world except enough to bury him; 
considered him insane; has known testator for a very long 
time; he was generally reserved and quiet; he was more so 
than usual when witness met him; met him twice; walked 
around with him; he looked different from what he did many 
years before. 

E. Gallaher, sworn: Witness has known testator from the 
year 1837 to the day of his death; considered him a very 
cleanly man and his conduct was that of a gentleman ; called 
on him in July or August, 1871, to pay him a visit of respect ; 
called to build up his spirits and to hold out the idea of long 
life ; he said he must die, ¢hat his physician said he could not 
recover; saw nothing wrong as to cleanliness ; he was dressed 
as an invalid in his pants and shirts. 

E. G. Pritchard, sworn: In 1870, in the month of April, 
May or June, testator came to witness to give in his tax re- 
‘turns; they were so small that witness concluded to turn them 
over to Mr. Sheron, the receiver; witness was acting as his 
clerk; testator said his property consisted of two small houses 
on the river bank. 

Elizabeth Brown, sworn: Witness is a daughter of testator, 
who died on November 9th, last ; he was confined to his house 
about four months prior to his death ; was told by propounder 
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that testator’s will would be read in the presence of the family ; 
said to propounder after it was read, “brother, you know and 
we all know that father was crazy when he made that will.” 
Propounder said that the reason why testator left sister Clara 
and witness five dollars, was to make the will good; propoun- 
der said he would be damned if they should have a cent more; 
told witness that she would have to take the five dollars ; wit- 
ness said she would not take it; in the spring and summer of 
187%, testator’s mind was very unsound; in 1865 he spent 
some time with witness in. the country; noticed that he was 
gloomy and very depressed; said he could not sleep and had 
not slept for some time; he partially recovered and then grew 
worse, and for six months before the execution of the will, 
witness considered him perfectly insane; he would say he could 
not breathe, he had no pulse, his heart had ceased to beat, one 
side of him was entirely gone, he and all his family were star- 
ving; his insanity displayed itself by attempts to shoot and 
drown himself, and also, by wanting to take poison to destroy 
himself; about the latter part of January or February, 1870, 
witness was called on to keep house for testator while her 
mother visited her sister Clara in Savannah; kept house for 
him about three months; his mind was unsound at that time; 
propounder’s treatment to testator was at all times unkind and 
disrespectful; he would ask testator for money and when he 
would tell him to wait, that he did not have it, propounder 
would reply that it was a damned lie; about February 22d, 
1870, propounder came home intoxicated and used very abu- 
sive language to testator; testator became very indignant and 
left the room without speaking a word ; heard propounder say 
often that testator was crazy; on the night of August 15th 
last saw testator in his bed-room; he called me to his bedside 
and said: “Sissy, I can’t sleep; I hawe not slept for fifty 
years; I am starving and all the family are starving.” Saw 
him on the 16th of August, and his conversation was about 
the same ; testator was very kind and affectionate to all of 
his children; propounder showed her a pistol that he had 
taken from testator because he had tried to shoot himself; he 
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also told her that he had nailed down the windows of testa- 
tor’s room to keep him from escaping to drown himself; once 
saw propounder and testator in a scuffle, propounder endeav- 
oring to wrench a pistol from testator’s hands; propounder 
told her that he had locked the front door and the sitting room 
door to prevent testator from escaping; that he sent a ser- 
vant to watch testator to keep him from going to the river to 
drown himself; that testator had been brought home on a 
dray from the canal, where he had attempted to drown him- 
self ; testator’s mind was unsound since 1865; he never was 
in his right mind, nor had lucid intervals during that period; 
he was sometimes better, but, upon the whole, grew worse; 
very often when witness was keeping house for testator when 
he would request propounder to attend to some business for 
him, propounder would curse him and say: “by God, I 
have something else to do;” propounder would rattle the 
knives and forks on the table, testator would tell him not to 
do so, when propounder would reply: “Damn it, if you are 
tired of it, leave!’ Was not present in the room when testa- 
tor died, but was in the house; he recognized the family the 
afternoon before he died; he said to witness: “Sissy, don’t 
ery ;” and not “Buddy don’t cry, we must all do it.” He 
did say to propounder: “ Buddy, take care of your mother.” 
Does not know that testator ever gave witness’ present hus- 
band any money; he did give him three mules and about 
$25.00 worth of plows and gear; testator endorsed or stood 
security once for her husband to Baker & Rowland; her hus- 
band paid the debt. 

C. T. Shaup, sworn: Has known testator all his life; tes- 
tator when sane always conversed with witness whenever he 
met him; his manner changed, when he met witness last 
spring he did not know him; followed him one Sunday as he 
was going to the river, when he saw witness he turned back; 
his father and witness’ grandmother were brother and sister ; 
the family did not recognize witness as a kinsman, but testa- 
tor did; he brought witness up to call him “uncle ;” attended 
funeral as a member of the fire department and not of the 





ATLANTA, JULY TERM, 1872, 159 
Gardner et al. vs. Lamback. ; 


family; when witness saw him walking he was frequently 
accompanied by Mr. Gardner’s youngest son. 

Testator’s bank account with the Augusta Savings Bank 
was introduced, showing a balance on December 28th, 1870, 
of $372 46. 

Angus P. Brown, recalled: Testator’s last words were: 
“Sissy, dont cry, Buddy will take of your mother;” said to 
propounder that it was very singular that testator had no op- 
erations; he replied that testator had them in his clothes ; this 
occurred in the summer of 1871; in the same summer he re- 
fused, upon one occasion to “have his clothes taken off, but 
witness made a servant take them off; assisted in washing 
him and in combing his head; found many vermin in his 
head ; had to force him; the pecuniary condition of testator’s 
daughters is very limited. 

Caveators closed. 


. 


REBUTTING TESTIMONY FOR PROPOUNDER. 


Belle Lamback, sworn: Witness is the daughter-in-law of 
testator; was with testator for nine or ten months, nearly 
every day; testator had peculiar ways; it was necessary to 
know him some time, in order to know him well; during the 
time witness knew him, saw nothing that would cause her to 
believe him unsound in mind; her reasons are that testator 
always knew when his rents were due; noticed the changes 
whenever made in the house servants, and knew their names; 
he conversed rationally upon all business matters ; would rec- 
ognize friends that he had not seen for months, and call their 
names; during the time that witness was a member of testa- 
tor’s family, kept house for him one month; had occasion to 
see him often during that time and conversed with him on 
business matters ; would give him his medicines ; a watch was 
on the mantel-piece, and when the time came round for him 
to take his medicines, he would call her, after looking at the 
watch, and state that it was the time to take his medicine; 
during this time he was ill, and often expressed himself as 
anxious for his recovery ; saw testator on August 15th, last; 
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he was more composed on that day than he had been for some 
time before; he walked about the room more than usual, and 
asked witness several questions ; propounder was always kind 
to testator and testator affectionate towards him; he always 
wanted propounder to be with him; would frequently send 
for him when he felt worse; when propounder and witness 
were first married, propounder wished to take a situation away 
from home, but testator objected, and said he wanted him to 
remain at home; testator was a man of very few words; he 
would never communicate his business to others; he was not 
liable to be imposed upon; propounder and witness wished 
him to change physicians, but he would not do so; Mrs. But- . 
ler, one of the caveators, said repeatedly that she did not be- 
lieve there was anything the matter with testator’s mind ; heard 
Mrs. Brown say that she wished testator would divide his prop- 
erty before he died; she said this a day or two after the will 
was executed, but does not think she knew anything about 
the execution of the will at the time of the remark ; Mr. But- 
ler was intoxicated at the deathbed of testator; his wife said 
to him that it was a shame that he should come home in such 
a predicament to the deathbed of his father-in-law; testator’s 
memory was very good; he recognized friends and acquain- 
tances up to the time of his death ; when he was dying he rec- 
ognized all the children and spoke to propounder and to Mrs. 
Lamback ; told propounder not to grieve for him, and added 
that propoundcr would take care of his mother; the last au- 
dible words he uttered were addressed to propounder and to 
his mother; in July, 1871, when propounder was engaged in 
manufacturing candy, he was at a loss to know to what extent 
to cook certain materials, he sent for testator who came and 
- gave him all the necessary instructions; in the spring of 1871 
testator came into the room where witness was sitting, and 
said he had been to see a man up town whom he pitied, as he 
was worse than sick, the poor fellow having ten children, all 
girls; has known testator ever since the close of the war; had 
frequent conversations with him at his house, both before and 
after her marriage, which occurred on January 11th, 1871; 
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propounder never mentioned to witness anything about testa- 
tor’s mental condition; testator was not at witness’ marriage 
ceremony on account of his suffering from a carbuncle; he re- 
ceived witness in his bed-room ; does not recollect whether he 
congratulated witness or not; he shook hands with her ; never 
stated to the family or any one that testator was not right in 
mind or words to that effect; never expressed any fears about 
remaining upstairs alone with him ; never discovered him at- 
tempting to escape out of any of the front room windows; 
propounder did nail up the windows of testator’s room, and 
assigned as a reason that testator had been attempting to drown 
himself; knows nothing about testator being brought home 
on a dray; never knew of his attempting to take his life; 
-don’t recollect whether propounder ever told her that he had 
done so; he may have told witness so, but on account of the 
excitement in the family growing out of the reported attempt 
to take his life, she has forgotten it; on the 15th of August 
last, saw testator several times, but do not remember to have 
had any conversation with him; four gentlemen came to see 
him on that day; gave him his medicine as usual; had a con- 
versation with Dr. Dearing on the 15th or 16th of last Au- 
gust as to the soundness or unsoundness of testator’s mind ; 
he said that there was nothing the matter with testator’s mind, 
and that Mrs. Lamback was in a worse condition mentally 
than testator; propounder’s demeanor to his father was the 
very kindest; testator showed greater affection for propounder 
than for any of his other children; he was always anxious 
about propounder and made frequent inquiries about him; he 
always wanted George with him; testator felt concerned about 
the recovery of his wife, but was not under her influence; he 
was not under the influence of any one; a few days after the 
execution of the will Mrs. Brown told witness that Dr. Dear- 
ing said testator’s mind was unsound; witness replied that 
the Dr. told her he did not think his mind unsound ; is cer- 
tain that she never said testator’s disease was obstinacy or 
filth, or words to that effect; have heard testator speak several 
times of his inability to sleep; don’t remember how long he 
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said it had been since he slept; on two occasions in August 
last testator went to church with us; he spent his time smok- 
ing, reading the papers and lying down; a servant did watch 
and follow him when he left the house; a servant was required 
to do so; on one night testator attempted to go out and a ser- 
vant was required to stay at the back door to prevent his 
egress; for one week a servant was required to keep watch 
over him while the family were at supper, because it had been 
reported that he had attempted to take his life. 

Mrs. Gordon Fargo, sworn: Witness has known testator 
since witness was a girl, about thirty years ; saw him almost 
every day from the date of witness’ daughter’s marriage to 
his son to the day of his death, but never had any conversa- 
tion of any length with him; witness’ opinion was that his- 
mind was sound; her reason was because whenever she ad- 
dressed him he always responded in a rational manner ; be- 
yond the usual salutations witness rarely spoke to him for 
fear of his repulsing her in an abrupt manner ; desired to 
converse with him upon the subject of religion but feared his 
repulsing her; saw him frequently on the 15th of August 
last moving about ‘the house and expressing concern about 
the health of his wife; his mind on that day was in as 
healthy a state as at any time during their acquaintance; the 
_ relations between testator and propounder were affectionate ; 
whenever testator felt worse he would call for propounder 
and say “ Buddy, can’t you do something for me ;” the con- 
duct of propounder to his father was as kind and devoted as 
that of any son could be to his father; don’t think any one 
could ever influence testator ; when he said “ yes” or “ no,” 
-he came as near meaning it as any one witness ever saw ; this 
firmness characterized him to his death ; when on his death- 
bed they would want to change his position against his wishes ; 
he would become indignant and resist every effort to move 
him ; heard Mr. and Mrs. Butler and Mrs. Gardner say that 
there was nothing the matter with testator’s mind ; Mr. Butler 
when summoned to the bedside of testator was intoxicated ; 
testator recognized all his family and friends when he was 
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dying ; his memory was good ; when testator was dying he 
spoke to his wife and said, “ Lizzie, I am dying, and when I 
am dead you will miss me;” he called propounder a great 
many times and said, “ Buddy, don’t grieve for me, we have 
all got to die, take care of your mother.” These were his 
last words ; before 1860 testator dressed as neatly as any 
man; he was attentive to his business matters and a man of 
integrity ; he was not affable in conversation, being a man of 
but few words ; in 1870 and 1871 he was just the same in 
these particulars; does not know of what disease testator 
died; his constant complaint was of rheumatism in his 
knees ; about the 15th or 16th of August last Dr. Dearing 
said to her that in his opinion testator’s mind was sound ; 
witness concurred in this opinion. 

Rev. Dr. Dixon, sworn ; witness is a minister of the Gos- 
pelfand pastor of the first Baptist Church; in July, 1871, 
as witness came out of the pulpit on one Sunday a notice was 
handed to him by the sexton from Mrs, Gardner asking him 
to call on testator ; Mrs. Gardner said she was anxious about 
testator’s spiritual condition and wished witness to converse 
with him ; witness remained with him about an hour ; con- 
versed at first about his bodily condition and then about his 
spiritual condition ; testator spoke very affectionately about 
Dr. Cuthbert, the previous incumbent of witness’ pulpit ; said 
he had sat under his ministry ; the interview was perfectly 
satisfactory ; should never have suspected anything unsound 
about his mind; would never have thought of it; called 
again and was refused admittance; no reason given; the 
second call was about one week after the first. 

Michael O’Dowd, sworn: Witness has known testator 
about nineteen years; had dealings with him up to a short 
time before his death, four or five months, perhaps ; he first 
came to witness to purchase sugars to make different grades of 
candies, and afterwards he purchased his house groceries, ete. ; 
he bought the goods and told witness that propounder would 
settle the bills monthly; saw nothing wrong about him; did 
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not call at his house after he was taken sick; propounder at- 
tended to the candy manufacturing business. 

Theodore C. Bridges, sworn: At the time of propounder’s 
birth, testator gave a convivial party at LaFayette Hall; he 
made the observation to a party of gentlemen that he had now 
ason born to him and that he was going to do wonders by 
him; the party was in honor of the birth of propounder. 

8. C. White, sworn: Has known testator for eighteen years ; 
he and witness were on terms of personal intimacy; saw him 
up to the month of August last very often going to and com- 
ing from his daughter’s; said to him once, “you are so feeble, 
why don’t you take the cars?” he replied, “it does me good ;” 
never mistrusted anything in reference to the soundness or un- 
soundness of his mind; called on him to offer witness’ services 

, when he was sick ; he was lying on his side; was not disposed 
to talk much; said he did not require witness’ services; (Mr. 
Gardner first told witness of his insanity after death of testa- 
tor; never mistrusted anything of the kind; never heard any 
such intimations before; saw testator at the shop with pro- 
pounder and his wife during the past summer. 

E. J. Hickey, sworn: Witness was sent for to shave testa- 
tor; the first time was on the 3d of August last; went gene- 
rally then once a week up to October 12th; his conversation 
was general; said his hands were told; said he could not 
sleep; when he was through being shaved he would rub his 
hands over his face and say he wished he felt all over as his 
face; he was not a man who conversed much; he was always 
perfectly rational to witness; never saw any vermin on his 
person; his condition was only such as might be expected 

. from a man confined to the house; did not visit testator from 

August 25th to October 12th, 1871; the dates witness has 

down are August 3d, 12th, 16th and 25th. 

Adolph Brandt, sworn: Has known testator well for fif- 
teen years; saw him frequently in 1871, the last time in the 
early part of July, 1871; had a general conversation with 
him for five or ten minutes in his shop in regard to his health, 
ete. ; from that conversation witness would say he was as sane 
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as he himself is; has never seen him since; witness is a par- 
ticular friend of propounder’s. 

John Everett, sworn: Witness has known testator for 
twenty-three years; testator and witness married sisters ; wit- 
ness married Mrs, Sharp; has been very intimate in the fam- 
ily for twenty-two years; was married in March, 1850, at tes- 
tator’s house; during the years 1870 and 1871 has seen tes- 
tator from twice to three times a month; in 1870 or 1871 tes- 
tator requested witness to go down to Mr. Sharp’s house and 
ask him why he had not called to take him to the canal as he 
had promised, and to tell him to come the next day; when 
propounder was married witness called at the house to see the 
different members of the family; saw testator; said he was 
sick ; witness understood with a carbuncle or something of 
that kind; said to witness: “John, you have always known 
since you have known me that I have always expected to 
make this a great occasion, but I am not even able to see him 
married.” About ten or twelve years ago, when testator 
moved from LaFayette Hall to his new store, he took witness 
up into a room and showed him boxes of what he said was 
wine; they were closed up; some were labeled back to 1835 
on the boxes; he told witness that when propounder was 
born he had set apart all these, part of them to be drank 
when propounder was twenty-one, and part when he married, 
if he lived ; witness’ opinion is that testator’s mind was affec- 
ted on some subjects, on others he was as sane as anybody; 
during testator’s illness he appeared particularly prejudiced 
against Mr. Gardner, so that Mr. Gardner’s presence seemed 
to irritate him ; it‘showed strong even in death; once testa- 
tor asked Mr. Gardner what he was staying there for, why 
was he not about his business? told him to leave the room; 
Mr. Gardner said he would go; a half hour or an hour after- 
wards testator observing him in the room, said, “I thought 
you had gone on the road ;” Mr. Gardner said, “I have gone ;” 
testator replied, “you can’t fool me, you need not attempt it;” 
testator’s disposition towards propounder was as kind as wit- 
ness ever saw a father towards a son; this feeling continued 
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even to his death-bed ; just before his death whenever pro- 
pounder left the room he would say, “Buddy, don’t leave me ;” 
several times he would be supposed to be dying when the 
family were not in the room, and they would be called in to 
hear his dying requests; the last time, or shortly before the 
family were called to his bed to see the last, he said, “son 
George, come here ;” propounder went to the bed and leant 
down over his father; testator embraced him and told him 
that we all had to die, that it was something we all had to do; 
ptopounder and Mrs. Lamback were standing by the bed, side 
by side; propounder leant over him and he placed his arms 
around his neck ; he said to Mrs. Lamback, “ Liz, don’t ery 
for me, it is something we all have to do;” he said to pro- 
pounder, “ Buddy, don’t cry for me, it is something we all 
have to do, take care of your mother”; then he said to Mrs. 
Lamback, “you will. miss me.” A few days after August 
15th, Mr. Brown remarked to witness that he had slept with 
testator on the bed, and he talked a great deal, but better than 
usual, that if they would let him alone he would get well, 
that they had made Mr. Lamback make a will to suit them- 
selves, but it would not stand; witness asked if it wauld be 
contested on the ground of insanity? he replied that it would; 
Mrs. Lamback asked witness once to talk with testator about 
making a disposition of his property; she did not intimate 
to whom it should be given; heard Mr. Brown say that tes- 
tator attempted to shoot himself; testator never represented 
to witness that he was in abject poverty; he said one day 
when witness called, “John, I am glad to see you, but I have 
not got anything for you to eat ;” witness did get something 
to-eat ; saw testator either in the latter part of last August or 
first of September ; witness does not know how much mind a 
man must have to make a will, but never saw testator when 
he did not think him capable of attending to ordinary busi- 
ness, whether that is mind enough to make a man capable of 
making a will, witness cannot say; on the subject of his prop- 
erty his mind was affected, and yet he would talk rationally 
on other subjects; he did not believe he had much property ; 
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does not think he expressed any opinion to Mr. or Mrs. Brown 
as to the sanity or insanity of testator shortly after his death ; 
witness is stopping at propounder’s house. 

George F. Lamback, sworn: Witness is the propounder of 
the will and the executor named in it; in July last, testator 
told witness that he wished to make his will; sent for Mr. 
Phillips, carried him to testator’s room and left him there ; in 
a day or two more testator told witness to go and see Mr. 
Phillips again and get him to bring the will; Mr. Phillips 
told witness he would bring it up that afternoon; he did not 
come; testator waited a week; he called me on the morning 
of August 15th last and told me to get some one else; asked 
him who? said it made no difference; witness having been 
acquainted with Clay Foster all of his life, went to his office 
and told him testator wanted him to fix his will for him; he 
came by the shop a little while afterwards and witness carried 
him to the parlor; called testator from the next room; they 
went into the parlor and’witness left them there; Mr. Foster 
came out after a little while and said he would be back that 
evening; he came back that evening; carried him into the 
parlor; testator was in the room where his wife was sick ; 
told him Mr. Foster was waiting for him; he went into the 
room and witness left; forgotten whether it was before or af- 
ter that that witness went for the witnesses; Mr. Foster told 
witness that it would be necessary to have three witnesses to 
the will; saw McLaughlin, Young and Clay, and they went 
over with witness; while they were there witness was in his 
room; his wife told witness that testator was calling him; 
went to the door and asked what was wanted? McLaughlin 
came to the door and said they wanted pen or ink; carried a 
pen to the door and handed it to McLaughlin; does not know 
what was transacted in there; was not present when the will 
was executed; next saw the will when witness got it from 
Mr. Foster’s ‘sister; never had any conversation with Mr. 
Foster about the will or its contents ; testator transacted impor- 
tant business in July last; indorsed one note for Mr. Gardner 
in May, another in July, and another in September. “Note 
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dated July 19th, 1871, signed by H. A. Gardner, indorsed by 
Fred. Lamback, for $250 00,” presented to witness. That is 
testator’s signature; testator was last at the shop in August; 
he came to show witness how to cook some syrup to crystalize 
fruit. Testator advised witness to vote against the enlarge- 
ment of the canal; witness followed his advice and so voted; 
was not in the room at the moment testator died; the last 
words he spoke were to his wife; he said, “ Lizzie, when I am 
dead you will miss me;” Sister Elizabeth said, “how can we 
do without you;” he turned to witness and said, “Buddy, 
don’t cry for me, we must all do it;” he then said, “Buddy, 
you must take care of mother now.” At the time in April 
that Gardner wished testator to indorse his note for him, it 
was for $500 00; Gardner told witness he had asked testator 
to indorse for him and had failed; asked witness to try and 
get testator to indorse for him; witness told testator that 
Gardner wanted him to indorse a note for $500 00 for him; 
he replied, “don’t bother me about that any more;” witness 
regarded himself as testator’s favorite child; he was so re- 
garded by the other members of the family; Mr. Gardner 
and witness’ sister were married in 1856; he was four years 
_ in the army, a short time in Appling county, and he left tes- 

tator’s house about two years ago; Mr. Bowen came to the 
shop and asked witness about the pistol; told him not to let 
testator have it because witness was afraid he would shoot him- 
self; did not tell him testator was crazy ; never saw testator 
attempt to take his life; it was reported that he had done so 
in May or June last, and not in the latter part of August ; 
the note of July the 19th, indorsed by testator was given in 
renewal of the note of May 19th; never cursed testator in his 
life, nor cursed at him; has cursed in his presence ; testator 
brought witness up more like a companion than his son; talked 
with him as he would with a boy; Clara Butler said before 
and after the will was executed that there was nothing in the 
world the matter with testator; when the will was read mother 
asked Mrs. Gardner, “are you satisfied?” She replied “yes, 
mother ;” then turning to Henry Gardner, mother said, “are 





ATLANTA, JULY TERM, 1872. 169 
Gardner et al: vs. Lamback. 


you satisfied?” he replied, “I am if Elvira is.” Mother 
asked again of Elvira, “are you?” she replied, “I am.” 
Mr. Butler was drunk when he was in Augusta in November; 
Mrs. Butler said to him, “you ought to be ashamed to get 
drunk when father is dying;” Butler himself said that he 
had been taking too much that evening. At the time testator 
executed the will he was capable of disposing of his property 
or of doing anything else; witness thought if a man was ca- 
pable of indorsing notes and loaning money he could do any- 
thing else; witness is twenty-seven years old; the property 
on Broad street was named after Clara, “Clara Hall ;” al- 
ways lived with testator, except when witness was in the 
army; testator furnished a substitute for witness; don’t know 
how much was paid out for witness; testator would some- 
times give witness $1 00, sometimes $5 00, as he wanted 
it; had no stated allowance; just after the war testator, Gard- 
ner and witness went into regular business together; that was 
terminated in 1867; the business was carried on after that in 
the name of Frederick Lamback & Son; this firm never has 
been actually dissolved; the shop was closed in the summer 
of 1870; commenced manufacturing candy in his own name 
in February, 1871; this continued until witness entered into 
business with George McLaughlin; witness filled up the body 
of the checks presented to him; witness collected testator’s 
rents and paid out the money for house expenses, paid some 
bills for him ; commenced collecting for testator about April 
5th, 1871; witness expended most of the money himself; tes- 
tator was not unfit for business; he did nothing in particular, 
because he did not feel like walking around; he said witness 
was the proper person to do it; Wells & Clay threatened to 
move out of the store unless repairs were made; testator re- 
fused to have the work done; told testator he had better have 
the work done, or Wells & Clay would move out ; don’t know 
whether it was owing to the influence of witness that testator 
made the repairs; did not influence him to withdraw his re- 
fusal; it was Wells & Clay; witness nailed down the win- 
dows because he was afraid testator might drown himself; has 
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taken a pistol out of testator’s desk; saw testator with a pis- 
tol loaded with balls; don’t know whether there was powder 
in it or not; testator said he attempted to commit suicide; did 
not tell Clay not to sell testator any poisonous medicines; was 
told that testator had attempted to poison himself with mor- 
phine, but had no reason to believe it; no members of the 
family lived in testator’s house after witness was married; 
thinks his mother said she had told testator to draw his will; 
notified Clay and his clerk not to sell poisonous medicines to 
testator; expressed the opinion just after the war that testa- 
tor’s mind was not right, that he was impressed with the be- 
lief that he was a pauper; did not remain of that opinion a 
great while; did not consider him during that time unfit to 
dispose of his property; he said he was very poor; witness 
afterwards knew his means and saw that he did not have as 
much money as people supposed; he had to borrow money 
with which to pay his taxes; told testator once that witness 
was about to leave him to get something to do; he told wit- 
ness not to go, that he did not know what he would do with- 
out him; testator’s estate is valued in the sworn tax return at 
a little over $40,000 00. 

Aiexander Phillips, sworn: Witness has known testator for 
thirty-five or forty years; has known him intimately since 
1849; in 1859 or 1860, testator told him that he intended to 
leave his property to propounder; saw testator every week 
during the year 1871, until he was confined to his bed; had 
many conversations with him; he was a little low spirited ; 
thought that he was perfectly sane; he talked on all business 
topics as sanely as any body ; saw him in August last ; he then 
spoke as if he was of sound mind ; last summer, two or three 
times, he spoke to witness about drawing his will; in the lat- 
ter part of July, or in: August, he changed his mind a little ; 
first, he intended leaving everything to propounder, then he 
wanted to leave Mrs. Gardner $50 00 per month; witness 
drew a will for testator in accordance with these instructions ; 
this instrument was never executed ; drew this will in last Au- 
gust ; testator’s Green street place is worth about $10,000 00; 
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propounder told witness about testator’s having been taken 
out of the canal; never heard that testator attempted to kill 
himself, either with morphine or with a pistol ; in conversa- 
tions with testator, he, and sometimes witness, led ; heard that 
testator’s mind was affected, but did not notice it ; testator said 
to witness that he intended to leave all of his property to pro- 
pounder, because he had spent a great deal of money on his 
daughters and their husbands, and that propounder had always 
worked for him and had been a good son; this was in 1871, 
but the evening propounder was born, and ever since, he 
always said that propounder should have wonders done by 
him; that he should have everything; that was a convivial 
occasion ; we took two bottles of champagne ; saw nothing in 
particular filthy about him last summer; When in the streets, 
he was cleanly ; when in a sick som he was dressed as a man 
naturally should be. | 
Propounder closed. 


EVIDENCE OF CAVEATORS. 


Edward B. Pierce, sworn: Was in the employ of testator 
from 1852 to 1862 ; saw testator in April, 1869 ; did not seem 
to be looking as he had been before; conversed with him; 
cannot remember any particular topic; from his conversation 
he seemed to be faulty in his mind; thinks he improved for 
some time afterwards, until probably a year ago; met him 
again and talked to him some time before he recognized wit- 
ness ; he was despondent; said he was a pauper; witness re- 
marked that he did not think him much of a pauper, that he 
must have $40,000 00 or $50,000 00; he replied, “what is 
$40,000 00, I have worked forty years, I ought to be worth 
a million, I have lost everything;” thought several times that 
witness met him that he was not perfectly sane ; saw him last on 
one Sunday in July; he looked very strange; witness re- 
marked it to his wife; Clara Hall was named after testator’s 
daughter, Clara; thought she was the favorite. 

W. H. Clay, recalled: Has been a tenant of testator’s since 
March, 1870; when testator applied to witness for morphine 
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he appeared to be crazy ; he was evidently not himself; pro- 
pounder asked witness not to sell him poison, as he was an 
insane man and would kill himself; he called several times ; 
we always played a ruse on him, putting up quinine instead 
of morphine; thinks propounder had considerable influence 
over testator; this was demonstrated in reference to the re- 
pairs on the house occupied by witness; could get nothing 
done until he applied to propounder, and then it was soon ac- 
complished ; paid rent the last four or five months to pro- 
pounder ; he told witness that testator was incapacitated to at- 
tend to business, and that he collected the rents himself; the 
attesting clause to the will was not read over to witness before 
he signed ; don’t think he testified before that it was; remem- 
bers that testator admitted that it was his will, but ‘does not 
remember whether that clause was read. 

Wellington Stevenson, sworn: In 1865 witness me a 
memorandum of a contract with testator for the lease of his 
store under Clara Hall, for five years; the rental was to be 
$1,500 00 in currency ; afterwards he stated that he would 
not give the lease on that basis; that he did not consider his 
mental condition such at that time as to render that contract 
binding; he required $1,800 00 in gold; his physician said 
that testator was not fit to make a contract; the contract was 
abrogated ; when the subsequent contract was entered into, 
witness considered him all right. 

W. E. Dearing, recalled: There is nothing in the testimony 
of Mr. Foster that would cause witness to alter his opinion as 
to the sanity of testator; on the 16th or 17th of August said 
to Mrs. Brown that testator was as crazy as a loon; did not 
say before Mrs. Fargo or Mrs. George Lamback that nothing 
was the matter with testator’s mind; may have said that he 
refused to take the medicines and intended to starve himself 
to death; receipt exhibited to witness dated May 8th, 1870; 
witness signed that receipt; the money was pei by propoun- 
der in the presence of testator. 

M. J: Jones, sworn: Witness is a physician; frequently 
met testator previous to his death; never conversed with him 
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a great deal; noticed in the last interviews that he seemed 
changed ; witness lives opposite the house of testator’s daugh- — 
ter, Mrs. Gardner; frequently testator would visit her on Sun- 
days; one Sunday witness met him on the south side of Broad . 
street, near Boundary; had at other times met, him often go- 
ing to the river; asked him where he was going? he said to 
his daughter’s; witness told him he was mistaken, showed 
him where it was; talked with him, and finally told him if 
he would walk back witness would show him the way ; showed 
him where Mrs. Gardner lived, as he seemed to have forgot- 
ten the way; he seemed bewildered; thought there was some- 
thing wrong, though his conversations previously were gener- 
ally right ; on this occasion witness was particularly impressed ; 
he always drank a little; thought he might have possibly 
taken too much; he walked steadily; thought he was not 
right; this cireumstance happened last summer; met him 
coming from the river during the summer months. . 

Doctor Sweeney, sworn: Has known testator for fifteen 
or eighteen years personally, not professionally; noticed a 
change in him first the year after the war; ,had several con- 
versations with him; he said he was penniless and a beggar; 
thought him insane. 

Caveators closed. 

Some documentary evidence referred to in the testimony 
was introduced, unnecessary here to be set forth. 

The Court charged the jury, after giving in charge and re- 
fusing various requests in writing, which appear in the motion 
for a new trial, as follows, to-wit: 


GENTLEMEN OF THE JURY: 

“This action has arisen upon appeal from the Court of Or- 
dinary of this county, which Court has original jurisdiction 
in the probate of wills. The will of Frederick Lamback was 
produced to that Court for probate, in solemn form, and the 
heirs-at-law of Frederick Lamback filed a caveat to the will, 
upon the following grounds: 

“Ist. Because it is not the will of Frederick Lamback, as 
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at the time of the alleged execution of the paper, he was not 
of disposing mind and memory. 

“2d. It is not the will of Frederick Lamback, because 
while executing it he was under the influence of his son, 
George Lamback, the propounder, and so did not execute it 
freely and of his own accord. 

“3d. It is not the will of Frederick Lamback, because he 
thereby undertook to dispose of property which he had by deed; 
dated February 4, 1858, conveyed to Henry Gardner, in trust 
for the wife and children of him, said Frederick Lamback. 

“Tn the hearing before the Ordinary, he sustained the va- 
lidity of the will, and admitted it to probate, and to this 
judgment of the Ordinary the heirs at law, the caveators in 
this case, have appealed to this Court, and it becomes your 
duty to determine the issue thus made between the propoun- 
der and the caveators, and you are to do this, gentlemen, upon 
the evidence, and the application of the law to the evidence, 
as shall be given you in charge without regard to, and irre- 
spective of, the proceedings in the Court below, and the issue 
there determined. 

“The questions for you to determine from the evidence are: 

“1st. Whether the instrument propounded contains the 
wishes and acts of Frederick Lamback, the testator. 

“2d. Whether he had the mental capacity to make a will. 

“3d. Whether he made it freely and of his own volition: 
Code, 2359, 2360, 2364, 2366, 2367, 2370, 2372, 2373, 2374. 
The right to make a will is one of the highest privileges which 
& man may enjoy in this State; he may, by his will, make 
any disposition of his property he pleases, and his freedom in 
this respect will not be restricted and controlled, or his dis- 
cretion circumscribed, provided his testamentary expression 
or disposition contravenes no rule of law, or is not inconsis- 
tent with the policy of this State, and you have seen from the 
law, read in your hearing, that in the exercise of this discre- 
tion he may, if he sees proper, bequeath his entire property 
to any person or persons, to the exclusion of his wife and chil- 
dren, or may leave it to ane child to the exclusion of the re- 
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maining children, and the Courts will sustain his will not with- 
standing the perpetration of injustice by its provisions, or the 
exercise of a capricious or unreasonable preference; provided 
always, that at the time of making the will he has sufficient 
testamentary capacity to do so, and there is no evidence of col- 
lusion, fraud, undue influence, or unfair dealings operating 
upon his volition, and controlling his discretion: Code, 2364. 
This rule is not so strong where the testator leaves his prop- 
erty to one child to the exclusion of the others; but while 
this act and conduct is not, in itself, any evidence of insanity 
or mental aberation, it is a circumstance unexplained and 
unaccounted for, to be duly weighed and considered by you, 
gentlemen, added to the other facts and evidences of insanity, 
or mental incapacity, if any is found to exist, in determining 
that issue. It is, however, gentlemen, my duty to say to you 
in this connection, that the reasonableness or unreasonableness 
of the testator’s disposition of his estate may be explained or 
reconciled by any antecedent expression of similar or the same 
wishes, when in a state of sanity. All these facts are compe- 
tent to be considered by the jury, as well as all the circum- 
stances surrounding the testator, and operating on his mind, 
in shedding light upon the motives which influenced his mind. 
I do not mean to intimate, for it is not true, that antecedent 
Wishes will be carried out if the testator is insane at the time 
of making the will, I only give you this as a fact to be con- 
sidered by you in reconciling an inconsistent and arbitrary 
disposition of his property. The principal and important 
ground relied upon by caveators, in this case, is the insanity 
or want of testamentary capacity of the testator. 

“Tn all cases of this character the law presumes the sanity 
of testator and it is incumbent on the caveators to establish 
the insanity to a reasonable extent. An insane man cannot 
make a will if he be insane at the time he makes it, and if 
you believe, gentlemen, that the evidence establishes insanity 
in this case, that Frederick Lamback, the testator, was wholly 
insane at the time of making his will, this'settles the question 
beyond all controversy, and you are bound to find your ver- 
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dict in favor of caveators, as insanity voids the will, and is 
totally and entirely inconsistent with the idea of testamentary 
capacity; or if you believe from the evidence that he was par- 
tially insane and that the will itself is the offspring of it, it 
will be invalid notwithstanding the ordinary and general ca- 
pacity be established. 

“T repeat, therefore, if you find the testator was insane, or 
non compos mentis, at the time he made the will, you cannot 
set it up. I have charged you that there is no fixed standard 
of insanity. One of the tests I have already given you, the 
comparison of the insane person with himself—of his conduct 
at periods when he is alleged to be insane, with his conduct at 
periods when he is admitted to be sane; of the facts, you are 
the judges. I repeat, therefore, if you find the testator was 
insane, or non compos mentis, at the time he made the will, 
you cannot set it up, and your duty is clear. 

“Tf you find that testator was not wholly insane, or non 
compos mentis, you are next to determine whether he had suffi- 
cient testamentary capacity to make a will, and I charge you 
that there are no well defined and well settled rules to guide 
you in arriving at your conclusion. 

“From the very nature of the case, gentlemen, it is ex- 
tremely difficult and, I might say, perplexing, to draw the 
line between capacity and incapacity. 

“There is a distinction between mental imbecility and in- 
sanity or lunacy: one, generally, as you well know, flows from 
and is the offspring of natural causes—an inherent mental 
weakness, the other the result of distempered intellect, and a 
diseased mind and disordered mental organization. 

“A man may make a will with very little mental capacity, 
and may be far more capable of doing so than a man of strong 
natural intellect, under the influence of insanity or mental hal- 
lucination. A man may be possessed of strong peculiarities, 
or he may have eccentricities and vagaries of an extreme na- 
ture, or whimsicalities amounting to folly, and yet be able to 
make a will; his weakness of intellect must amount to posi- 
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tive imbecility to vitiate it; if it does amount to this, the tes- 
tamentary capacity is gone. 

“You have seen, gentlemen, from the diversity of opinion 
read in your hearing, that there are a variety of tests sug- 
gested to the mind on this subject, some apparently irrecon- 
cilable with others. The Code defines the amount of intel- 
lect necessary to constitute testamentary capacity to be “that 
which is necessary to enable the party to have a decided and 
rational desire as to the disposition of his property.” A high- 
er authority declares, that if a testator comprehends common 
ideas, plainly expressed, he has sufficient capacity to make a 
will, One authority has gone further, and declared that a 
mere gleaming of reason is sufficient. It is a well settled 
principle of law that a lower degree of intellect is necessary 
to make a will than to make a contract. Well, gentlemen, 
what is the true test, upon an analysis of the whole law on 
this subject, taking it together and giving it a solution and in- 
terpretation consistent with the apparent different dicta on the 
subject, and the whole harmonious with the different views of 
the law, as collated? And now, gentlemen, I present to youa 
common sense view of the subject, and I charge you that facts 
which are laid down by the highest authority as decisive tests 
of testamentary capacity are that the testator knows the con- 
tents of what is written as his will ; that he comprehends his 
relations to his family and theirs to him, the nature of his es- 
tate and disposes of the same with understanding and with 
reason. If, therefore, you believe that Frederick Lamback 
knew the contents of what was written as his will; that he 
comprehended his relations to ‘his family and theirs to him, 
the nature of his estate, and disposed of the same with under- 
standing and with reason, your verdict should be for the pro, 
pounder; if you believe on the contrary that he did not un- 
derstand these relations, did not comprehend the nature of his 
estate, and did not dispose of the same with understanding 
and reason you will find for caveators. 

“Of these facts, gentlemen, you are the exclusive judges. 
I have endeavored to invoke the principles of law and you 
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must apply them, As to influence—honest persuasions by a son 
upon the mind of a father of sound mind are not such per- 
suasions and is not such influence as is contemplated by the 
law as sufficient to vitiate the will; but if the influence is such 
as is calculated to effect or prevent a weak mind, or a diseased 
or distempered intellect—influences which would prevent the 
proper exercise of discretion, this is inconsistent with the idea 
of volition and should vitiate the will; there must be a moral 
coercion, and influence affecting his free agency which con- 
strains him to do what he otherwise would not have done.” 


The jury returned a verdict in favor of the propounder. 
Caveators moved for a new trial, upon the following grounds, 
to-wit : 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was decidedly and strongly against 
the. weight of evidence. 

3d. Because the verdict was contrary to the charge of the 
Court, “ that in order that one may make a valid will he 
must have that amount of intellect which is necessary to en- 
able him to have a decided and rational desire as to the dis- 
position of his property.” 

4th. Because the verdict was contrary to the charge of the 
Court, “that if one who undertakes to make a will is shown 
to have been insane previously, presumption is that he con- 
tinued insane, and it is incumbent upon the propounders to 
show that his mind was restored, and that he executed the 
will in a lucid interval, and without any assistance from 
others.” i ’ 

- 5th. Because the verdict was contrary to the charge of the 
‘Court, “that if it is shown that the testator was generally in- 
sane, but it is claimed by the propounder that the will was 
made in a lucid interval, such lucid interval must be clearly 
shown, and great caution must be exercised in ascertaining 
whether such lucid interval did really exist.” 

6th. Because the verdict was contrary to the charge of the 
Court, “that an insane man cannot make a valid will, even 
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though it ve such a will as before his insanity he intended but 
failed to make; he must be sane at the time of making his 
will, otherwise the will is not his will, however reasonable 
and in accordance with his intentions when sane it may ap- 
pear to be.” 

7th. Because the Court refused to charge the jury as re- 
quested, “that there is no fixed standard of sanity, the test of 
insanity is the comparison of the alleged insane person with 
himself—of his conduct at periods when he is alleged to be 
insane, with his conduct at periods when he was admitted to 
be sane. The test of insanity is delusion, the belief in the 
existence of that which does not exist, as for instance the be- 
lief of a man of large means that he has not the means to buy 
the common necessaries of life, and medicines prescribed by 
his physician.” The Court charged the first part of the re- 
quest, concluding at the word “sane,” and said that such de- 
lusion was one of the tests but not conclusive. 

8th. Because the Court refused to charge the jury as re- 
quested, “that in order that the delusion should be such as 
will invalidate the will, it need not be a delusion as to the 
persons to be affected by the will, it is sufficient if the delu- 
sion is such as to affect the subject matter to be disposed of by 
the will.” The Court says he refused this charge because he 
could not charge the jury that a delusion as to the amount of 
the property would invalidate the will, but did instruct the 
jury that said delusion was a circumstance they might weigh 
in determining the question of sanity or insanity. 

9th. Because the verdict was contrary to the charge of the 
Court, “that the office of a subscribing witness to a will, un- 
der our Code, is not to adjudge the mental capacity of the 
testator, his act is to bear witness to the execution of the pa- 
per.” 

10th. Because the verdict was contrary to the charge of the 
Court, “that the amount of intellect’ necessary to constitute 
testamentary capacity, is that which is necessary to enable 
Frederick Lamback to have had a decided and rational desire 
as to the disposition of his property.” 
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11th. Because the verdict was contrary to the charge of the 
Court, “that this desire must be decided and rational, and ex- 
ist at the time of the making of the will.” 

12th. Because the verdict was contrary to the charge of the 
Court, “that however decided and rational it may have been 
at some previous time, it must appear that at the making of 
the will the desire still remained the same.” 

13th. Because the verdict was contrary to the charge of the 
Court, “that if it appears that Frederick Lamback was a mo- 
nomaniac, it must appear that the will is in no way the result 
of, or connected with, that monomania, and that the will does 
’ speak the wishes of the testator at the date thereof, unbiased 
by the disease with which he was then affected.” 

14th. Because the verdict was contrary to the charge of the 
Court, “that if it appear that the freedom of volition of 
Frederick Lamback was in any way destroyed by practices 
upon his fears, or by undue influence of George Lamback, the 
will is invalidated.” 

15th. Because the Court refused to charge the jury, “that 
‘a persistent want of cleanliness and failure to observe the de- 
cencies of society by a man who had previously through life 
lived in a directly opposite manner, are strong indications of 
insanity.” This request was given, the word “strong” being 
stricken out. 

16th. Because the verdict was contrary to the charge of the 
Court, “that it is not necessary that the influence of the pro- 
pounder should appear to have been directly exercised, and 
if through fears or through the affection of testator for his 
wife, who was then supposed to be dangerously ill, a will was 
made, it was not freely or voluntarily made.” 

17th. Because the verdict was contrary to the charge of the 
Court, “that if testator had been shown to have been insane 
at any time before the making of the will, the onus rests upon 
the propounder, to show that he executed the will in a lucid 
interval and without any assistance from others.” 

18th. Because the verdict was contrary to the charge of the 
Court, “that when the will is attacked upon the ground of 
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fraud of propounder he should produce clear and satisfactory 
proof of the bona fides of his conduct in the matter.” 

19th. Because the Court refused to charge the jury, “ that 
if it appears that at any time prior to the making of the will, 
that Frederick Lamback himself repudiated his own contract, 
upon the ground that he was mentally incapacitated from 
making a contract at the time, and which contract was modi- 
fied to suit his new demand, it is conclusive evidence of tes- 
tator’s own opinion of his sanity at that time.” This was 
given, striking out the word “conclusive.” 

20th. Because the Court charged the jury, “that a testa- 
- tor, by his last will may make any disposition of his property 
not inconsistent with the laws, or contrary to the policy of 
this State, and it is not inconsistent with the laws, nor con- 
tray to the policy of this State to give to one child more than 
to others.” 

21st. Because the Court charged the jury, “that the words 
not of sound and disposing mind and memory are legal terms, 
and import a total deprivation of reason.” 

22d. Because the verdict of the jury was contrary to the 
charge of the Court, given to them at the conclusion of the 
request of counsel for the parties. 

23d. Because the Court refused to grant a new trial upon 
the grounds of the newly discovered evidence, set forth in the 
affidavits of Henry W. McTyre, D. R. Wright, and Sarah 
B. Clarke, annexed to the motion for a new trial. 

In support of the last ground were attached the affidavits 
of the witnesses therein named, setting forth facts of the same 
general character as were testified to by the witnesses of cay- 
eators upon the trial. 

The Court rendered the following decision: 

“ The motion for a new trial in this case has been made 
upon a number of grounds, but those mainly relied on are, 
that the verdict was strongly and decidedly against the weight 
of evidence; contrary to the charge of the Court; that the 
Court erred in its charge to the jury, and “because of newly 
discovered testimony. I have carefully considered the various 
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the charge to the jury taken in its totality was a fair submis- 
sion of the case ; that if there was error at all it was not suf- 
ficiently material to have misled the jury under the whole 
charge. The newly discovered testimony is, in my judgment, 
in the main cumulative and not material in its nature, and 
would not, in my opinion, if offered, have changed the ver- 
dict. According to the repeated rulings of the Supreme Court, 
I will not set aside the verdict on the grounds that it was 
decidedly and strongly against the weight of evidence, as in 
my judgment, there was sufficient evidence to have supported 
a verdict either way. It is therefore ordered that the motion 
and grounds for a new trial in this case be and the same are 
hereby overruled and a new trial refused.” 

Whereupon caveators excepted, and now assign said ruling 
as error upon each of the aforesaid grounds. 


Barnes & Cummine; Frank H. Minter, for plaintiffs 
in error. 

The opinion of the attending physician was sought on the 
day of the execution of the will. This circumstance should 
require of propounder full and strong proof of a disposing 
capacity: Christy vs. Clarke, 45 Barbour, (N. Y.) 529. 

1st. The terms non compos mentis, insane and lunatic, are 
not one and the same, but each include all persons of unsound 
minds: Code, section 5. Insanity is not defined by the Code, 
but it must not be confounded with either great weakness of 
mind, nor with marked eccentricities of habit or thought: 
Code, 2372, 2373, 2374. Beck uses the term mental aliena- 
tion as descriptive of insanity: Beck’s Medical Jurisprudence, 
volume Ist, pages 716 and 770. The true test is the compar- 
ison of an individual suspected of being insane with himself 
when sane. The true criterion is contained in the term delu- 
sion: Dew vs, Clark, 3 Adams, pages 440, 441, 442, 484. Its 
essential feature, says Hammond, probably the latest author- 
ity on the subject, is delusion: Hammond on Nervous Sys- 
tem, page 345. Delusion must not be confounded with hal- 
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lucination or with illusion. In hallucination, sensations are 
perceived without any object to excite them being present. 
The patient sees persons or hears voices, though neither per- 
sons nor voices have any real existence. Illusion exists when 
there is a false perception of a real object, as when a person 
sees a ball roll over a floor, but imagines it to be a mouse. 
Delusion consists in a false belief, which is not the result of a 
false process of reasoning. As a man who believes that he is 
Mohammed, that his legs are made of glass, that one of his arms 
is gone when he has two, that he has ceased to sleep when he 
does sleep, that he has nothing to sustain life when he has 
abundance. Hallucination and illusion, though they frequently 
coexist with insanity, may exist without it, because, by the 
use of reason, a man may correct his false sensations, but de- 
lusion cannot be present when the mind is perfect: American 
Encyclopedia, volume IX., Article, Insanity, page 540; Ham- 
mond, 339 to 345. The existence of this delusion must ap- 
pear in something contrary to the customary mode of thought 
of the individual: Hammond, 341. A man laboring under 
a delusion, contrary to his customary mode of thought, is an 
insane man, notwithstanding his mind may have great strength. 
He reasons from a false premise, although his reasonings may 
be perfectly logical: Hammond, 347. The case of such a 
man is not that of one wanting in capacity to make a will on 
account of weakness of intellect. Nor is it the case of a man 
whose habits of thought or conduct are eccentric, for the 
manifestations of these are not founded on delusion: Ham- 
mond, 331. Weakness of intellect or imbecility, or different 
degrees of capacity, have reference, not to insanity, unsound- 
ness of mind, delusions or perversions of intellect, but to the 
amount or strength of mind. It requires a greater amount of 
intellect to make a tontract than a will, a greater amount to 
make a complicated contract than a simple one, and so it 
would require a greater amount to make a complicated will 
than a simple one. But these questions do not arise in the 
case of insane persons in either civil or criminal matters. In 
criminal matters, if a man has a mere glimmering of reason 
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sufficient to distinguish between the right and wrong in refer- 
ence to the particular act to be committed, he is responsible; 
but if the act is in consequence of some delusion under ‘which 
he labors he is not held responsible, although he may be abie 
to distinguish between the right and wrong of the act itself’: 
* 3 Kelly, 310. In the case of a caveat to a will, on the ques- 
tion of insanity, the question is, had the testator capacity to 
make a will; not had he capacity to make the will produced. 
If compos mentis, he can make any will, however complicated, 
if non compos mentis, he can make no will, not the simplest : 
United States Digest, volume 23, page 594; Delafield vs. 
Parish ; 25 New York (11 Smith,) 9. An insane person is 
non compos mentis. A feeble minded man may be non com- 
pos mentis, but he is not necessarily so, and is not so, unless 
totally deprived of understanding. When the decisions use 
the words non compos mentis, as supporting total deprivation 
of understanding, they are applying the term, not to the case of 
persons insane, of deluded, perverted minds, but to persons of 
great feebleness of intellect: See Potts vs. House, 6 Georgia, 324, 
where it is used. The evidence in reference to Potts, page 
326, does not conduce to establish a case of insanity. Insan- 
ity is nowhere ever alleged: See page 352, where Judge Lump- 
kin holds that a party who has a glimmering of reason can 
make a will, but see also page 357 and 358, where he guards 
against his language being made applicable to cases of de- 
rangement, Again, in his explanation in Terry vs. Buffing- 
ton, 11 Georgia, 345, he illustrates his meaning by reference 
to the growth of intellect from the weakness of childhood to 
the strength of youth, and by its decay from its strength in 
manhood to its weakness in enfeebled old age. The cases of 
Hall vs. Hall, 18 Georgia, 40, and Gaither vs. Gaither, 20 
Georgia, 709, are not cases of insanity, bit of great feeble- 
ness of intellect. In Morris vs. Stokes, 21 Georgia, 552, the 
Court below charged “that be the testator wise or unwise, yet 
he is capable of willing his property, unless totally deprived of 
reason.” The Court is speaking of the case of a young man 
of alleged feeble intellect, not a case of insanity. And here 
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Judge Lumpkin says, pages 571 and 572, “if imbecility, and 
not a total absence or perversion of mind, should constitute 
inability to act, it is impossible to draw a line of distinction.” 
Here are two things which constitute inability to act—one, 
perversion of mind; and another, which exists in cases of im- 
becility, total absence of mind. So, in 33 Georgia, Kenan vs. 
Stansill, Judge Walker, in the Court below, uses non compos 
mentis as importing total deprivation of understanding, but 
Judge Jenkins says all he (Judge Walker) may have said, or 
all the Supreme Court may say, must be taken apart from 
cases of established insanity. Upon the same point, 3 Denio, 
37. These authorities do not apply, and in solving the ques- 
tion of F. Lamback’s testamentary capacity, we do not in- 
‘quire into the strength of his intellect, as to whether or not 
he was totally deprived of reason, but only the test known to 
the law in such cases, and that is mental delusion: 26 United ~ 
States Digest, 563; Seamen’s Friend Society vs. Hoppes; 33 
New York, 619. Did Frederick Lamback, at the time of the . 
execution of the paper, labor under delusions contrary to his 
customary mode of thought? That such was the case is shown 
in great part by the testimony offered by the propounder. 
These witnesses show that Mr. Lamback was formerly a man 
of great neatness in his personal appearance, strict and atten- 
tive in his business, and affectionate in his family. During 
the latter part of his life, and for months prior to the execu- 
tion of his will, he had become careless, did nothing in par- 
ticular, he had sunk into a state of melancholy, and his mind 
was affected on the subject of money and property. To such 
an extent had this proceeded, that great precautions were taken 
to prevent him from taking his life; the windows of his 
room were nailed down to prevent his escaping; he was 
watched at home, by a servant when abroad; druggists were 
notified not to sell him poison; gansmiths not to let him have 
a pistol, ete. See testimony of Dr. Clay, George Lamback, 
Mrs. Fargo, Mrs. George Lamback, John Everett and A. 
Philip. Mr. Philip is introduced also to show that he had 
always contemplated making such a will as is offered. His 


Vor. xivil. 13, 
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testimony is inconsistent with Mr. Lamback’s own acts in ref- 
erence to his disposition of his property, as shown by trust 
deed of 1858. The reason assigned, to-wit: that his son had 
worked for him, is unsupported by any evidence. But if he 
had so contemplated, it could not have rendered a will made 
by him when insane valid, no more than an insane man could 
be punished for a homicide committed by him when insane, 
which he contemplated when sane: See Griffin vs. Griffin; R. 
M. Charlton, 217. Philip only sees in Lamback great de- 
pression of spirits, low melancholy. He sees the symptom, 
but an expert infers from it the existence of disease. What 
was it? It was a perversion of understanding, arising out of 
his delusion in reference to his poverty. This caused him to 
be guarded, and made him dangerous to himself: Hammond,’ 
336 and 364. The testimony for the caveators shows that he 
* was treated by the family as insane; that the propounder him- 
self had repeatedly said that he was; that he had time and 
again attempted to take his life; that he believed himself to 
be in abject poverty; that he did not know the property of 
which he was possessed; that he believed he could not sleep 
when he did sleep ; that he had no blood in his body; that 
his heart had ceased to beat; that he could not eat, when he 
did eat; that he was unable to buy food or medicines; that 
he had not slept for weeks or years; that he finally starved 
himself to death; that he constantly sought self-destruction ; 
that all these witnesses regarded him as insane; that he actu- 
ally believed at one time that a part of his body was gone, 
and that he labored under these delusions as to poverty and 
inability to sleep on the day the will was executed; and that 
he had the appearance of a crazy man, having anxious, wild- 
looking expression in his eyes, as shown by the witness Mc- 
Whorter. See testimony of Sharp, Mrs. Gardner, Mrs. 
Brown, Angus Brown, Butler, C. T. Schaupp, E. B. Pierce, 
W. H. Clay, W. D. Bowen and E, G. Pritchard. But upon 
these points the medical testimony is overwhelming. In the 
opinion of his family physician, his mind was permanently 
affected from the latter part of 1870 until his death. He was. 
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crazy as a loon the day he executed the will. He constantly 
labored under these delusions, and there was no time for six 
or eight months prior to his death when he was free from them. 

_ The testimony of O’Dowd, Captain Young and Hickey is 
offered to show that he was rational on other matters. But 
see what our Supreme Court says about such evidence: Lucas 
vs. Parsons, 27 Georgia, 624 and 625. But on the other hand, 
as to the opinion of the attending physician: 6 Georgia, 335; 
1 Peters C. C. Reports, 163; 3 Wash., C. C., 587. The re- 
view of the law and the testimony, it is insisted, sustains us 
in the 2d, 3d, 6th, 7th, 10th, 11th and 12th assignments of 
error, which refer to weight of evidence and testamentary ca- 
pacity. The evidence of the witness on the subject of clean- 
~ liness fully sustains us also on the 15th assignment of error. 
See the case of Shuttleworth, E. C. L. Reports, 58, page 650; 
9 Adol and Ellis, 651. But our position is strengthened by 
reference to the will itself, its gross inequalities and unnatural 
injustice. Where a will is contested on the ground of insan- 
ity, the fact that the will makes an unnatural and inequitable 
distribution is a circumstance conducing to establish incapac- 
ity: Fountain vs. Brown, 38 Alabama, 72. Gross inequal- 
ities require satisfactory evidence that the will was. the free 
and deliberate offspring of a rational, self-poised, and clearly 
disposing mind, and where such evidence is wanting the will 
should be set aside: United States Digest, volume 25, page 
525; Harrell vs. Harrell, 1 Duvall, (Ky.) 203. Such a will, 
added to other proof, which would of itself leave the question 
doubtful, ought to turn the scale: Judge Gibson in Boyd 
vs. Gordon, 6 Seargent & Rawls, 54. 

_ 2d. If the delusion of testator was confined to one object 
or a class of objects, his disease was monomania: Hammond, 
336. A will, the result or offspring of monomania, is void: 
Code, 2372. Lamback, laboring under the delusion that he is 
such a pauper he cannot provide for his children, leaves all to 
his son, in order that his wife, in her exceedingly feeble state 
of health, may be provided for. If he had but a single de- 
lusion his mind would nevertheless be unsound: See Manuds- 
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ley on the Mind, pages 324, 326 and 327. A partial delu- 
sion constitutes unsoundness as much as a perfect delusion: 
Dew vs. Clark, 3 Adams, page 484. It will make no differ- 
ence whether it be as to legatee ur subject matter: Potts vs. 
House, 6 Georgia, 325; and a testator, partially deranged as 
to either, will be considered as wanting in respect to testa- 
mentary capacity as regards the particular will, however un- 
impeachable his character and capacity in other respects: Ibid. 
The refusal of the Court to charge on this point, as set forth 
in the eighth assignment of error, is in the teeth of this decis- 
ion in 6 Georgia. In Parsons vs. Lucas, 24 Georgia, one of 
the grounds of caveat is an insane delusion in reference to 
caveator. The Court below charged on this point, pages 650, 
651. No assignment of error was made specially on account 
of it. It was not even made the special ground of an appli- 
cation for a new trial, and yet on this ground alone the Su- 
preme Court granted a’ new trial: pages 661, 662. See, also, 
1 Littell (Kentucky,) 375. Frederick Lamback was just as 
much under the influence of a special delusion as to the sub- 
ject matter of his will, his property, as Lucas was as to one 
of the legatees. See Pritchard’s testimony as to Lamback’s 
tax returns, and testimony of all the witnesses as to his opin- 
ions about his poverty. Whenever a person once conceives 
something extravagant to exist which has still no existence 
whatever, and he is incapable of being permanently reasoned 
out of that conception, he is said to be under a delusion, and 
delusion in this sense of it is almost, if not altogether, a con- 
vertible term with insanity. And when a man is under a de- 
lusion in relation to his property he is incapable of making a 
will: Stanton vs. Witherax, 16 Barb., 259; 14 United States 
Digest, 591; Red. on Wills, pages 80 and 87. When there is 
testimony in a case conducing to prove that a will is the di- 
rect consequence of the delusion under. which the testator la- 
bored, a delusion calculated to pervert his judgment with re- 
spect to the disposition of his estate, it is perfectly clear that 
he could not be considered as possessing a testamentary capac- 
ity, although upon other subjects he may have been rational 
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and sane: 12 United States Digest, 597; Townsend vs. Town- 
send, 7 Gill., 10. It is respectfully submitted that on this, 
one of the most important branches of the case to the cavea- 
tors, the refusal of the Court to charge the request.set forth 
in the 8th assignment of error, was most clearly erroneous, 
and that the charge of the Court was calculated to mislead the 
jury. 

‘3d. The party asserting a lucid interval must establish it 
beyond a reasonable doubt, in the case of a party adjudged a 
lunatic: Lucas vs. Parsons, 27 Georgia, 633. On the ques- 
tion of the validity of a will, where there is uncontradicted 
evidence of general insanity at a particular period, the onus 
of showing a lucid interval at the very time of the subsequent 
execution of the will, lies on the party claiming under it. It 
is not sufficient that there is evidence of sanity before and af- 
ter the day on which the will is made, and the jury cannot 
be permitted, from such evidence, to infer that a lucid interval 
intervened, during which the will was executed: Harden vs. 
Hays, 9 Bar., 151. By a perfect interval is meant an inter- 
val in which the mind having thrown off the disease has re- 
covered its general habit: Lord Thurlow, Beck’s Medical Ju- 
risprudence, pages 779 and 780; Brown’s Chancery Reports, 
volume 3, pages 369 and 370. To decide the existence of a 
lucid interval the mind should be tested. He should-be able 
to describe his feelings, and talk of the subject of his delu- 
sions without betraying any signs of unnecessary vehemence 
or excitement: Taylor’s Medical Jurisprudence, 56. See 
Dearing’s testimony on this point. Was testator subject to 
any such test? Not in the interview with Foster, nor is it 
disclosed in the testimony of other witnesses—Géorge Lam- 
back, his wife and mother-in-law, This testimony is as to 
rational conversation on other topics. That this amounts to 
nothing—see cases cited by Erskine, and mentioned in notes 
to Dew vs. Clark: 3 Ad., pages 440 and 441; and see to the 
direct contrary of the existence of a lucid interval, Dearing’s 
testimony, and Mr. and Mrs. Brown’s, as to condition of Mr. 
Lamback on the 15th of August, 1871. 
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H. Ciay Foster; J. C. C, Buack, for defendant. 

1st. A will is the legal expression of a man’s wishes as to 
the disposition of his property after his death: Code, 2359, 
2364. 

2d. In propounding a will for probate in solemn form, it is 
the duty of the propounder to produce the subscribing wit- 
nesses, and if they depose to the sanity of the testator, the onus 
probandi is thenceforward upon caveators, and insanity must 
be shown by the clearest and most satisfactory proof: Wil- 
liams on Executors, 16, (note,) 18; 7 Pick, 94; Lovelass on 
Wills, 141; Shelford on Lunatics, 22, 23. 

3d. The right to dispose of property by will is the most 
cherished of all rights, and is secured by law. Before a per- 
Son can be deprived of this right he must be shown to be non 
compos mentis ; these are legal terms, and import a total de- 
privation of reason: 6 Ga., 325; 11 Ga., 339, 344; 21 Ga., 
566, 571; 33 Ga., 63, 67; Shelford on Lunatics, 1; 26 Wend. 

4th. Partial insanity may invalidate a will, but only When 
it is clearly shown that the will is the direct offspring of such 
partial insanity: Redfield on Wills, 125, 127, 128; Shelford 
on Lunatics, 29, 30; 7 B. Munroe, 193; Code, 2372. 

5th. Neither eccentricity, nor imbecility, nor incapacity to 
make contracts for the purchase and sale of property are suffi- 
cient to invalidate a will: 6 Ga., 325; 4 McCord, 107; Wil- 
liams on Executors, 35. 

6th. A person afflicted with general or partial insanity may 
make a will during a lucid interval. The onus of showing 
a lucid interval is upon propounder only where general, hab- 
itual insanity is shown: 7 Georgia, 488, 489. 

7th. A lucid interval is a remission of the disease sufficient 
to allow the party to judge soundly or generally of the act in 
which he is engaged: Redfield on Wills, 112, 413; Taylor’s 
Medical Jurisprudence, 636; Williams on Executors, 201. 

8th. Influence in procuring a will, to be undue, must 
amount to moral coercion, it must destroy free agency, and the 
motive tantamount to force and fear, and be exercised to pro- 
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cure the will: 6 Georgia, 325; 21 Georgia, 572; Cheves L, 
& E., 37, 40-6-7-8 ; 1 Richardson L. R., 80-3-4-5. 

9th. The refusal to charge as set forth in the 7th ground, 
was proper: Taylor’s Medical Jurisprudence, 660 ; Hammond 
on Diseases of the Nervous System, 341. 

10th. A party is entitled to a charge in the language re- 
quested, or not at all. Tried by this principle, the request 
was properly refused. The subject matter disposed of by the 
will ‘may be “affected” by the delusion and still be so slightly 
“affected” as not to destroy testamentary capacity. All that 
the law requires is that the testator should know generally 
what property he was disposing of: 9 Iredell, 106 ; 33 Geor- 
gia, 68, 78. ’ 

11th.. The 15th request was properly refused. It is the ex- 
clusive province of the jury to determine the weight of the 
testimony. 

12th. The 19th charge as given was correct for reasons 
given for refusal of the 15th. It was irrelevant any way, as 
all the caveators admitted his recovery subsequently to the 
act stated. 

13th. The refusal of new trial for newly discovered evi- 
dence was right: 40 Georgia, 678, 718; 39 Georgia, 657. 

14th. A new trial on the ground that the verdict is con- 
trary to the weight of the evidence will not be granted, where 
there is evidence to support the verdict. 

15th. The charge, if correct, when considered in its total- 
ity, a new trial will not be granted, though some portion may 
be erroneous. The correctness of a charge must be determ- 
ined by the whole taken together: 41 Georgia, 186, 187, 194, 
195; 11 Georgia, 338. 


McCay, Judge. 


1. In an inquiry like that disclosed in this record, sanity 
or insanity, it is dangerous to lay: down any positive rules. 
There js not a man living who has not done acts which oth- 
ers pronounce insane; and, on the other hand, insanity some- 
times eludes all ordinary inquiry. To say that delusion is 
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the test of insanity, is itself contrary to some of the writers 
upon the subject, but to specify a particular delusion and de- 
clare that a test, would, we think, be an assumption by the 
Judge of the powers of the jury. As to the particular delusion 
mentioned in this request to charge, whilst, without doubt 
it is such an one as an insane person might well have, yet it 
is no uncommon thing for great lovers of money, as they 
grow old, to fall into it, and yet display in all their dealings a 
perfect comprehension of business affairs. 

2. There is the same objection to the written request as to 
monomania. hilst the principle covered by the words is 

rhaps true, to-wit: “that the delusion need not refer neces- 
sarily to the persons affected by the will,” yet it might mis- 
lead the jury to say to them that it is sufficient if it affect the 
property bequeathed. 

We think that all the truth in the charge asked, was cov- 
ered by the charge as given, to-wit: It must appear that the 
will is not in any way the result of the delusion, or connec- 
ted with it. The real object of inquiry in cases of this char- 
acter is not so much to classify the mental condition of the 
testator, as to discover if the will speaks his real, intelligent 
intentions. 

It seems to us that this is the great mistake of the plain- 
tiff in error in this whole case. Modern writers upon the 
subject of insanity as a disease, include within their definition 
of the term many persons whom the law would punish as 
criminals if they violated the law, and whom the law would 
declare competent to make a will. The medical writers treat 
the subject as philosophers and as healers. The law inquires 
into it with the view of seeing how far society can afford to 
‘make insanity an excuse for crime, and at what point it is 
best for the general good, to say that a man shall not be al- 
lowed to make a will. The right to say who shall, after the 
death of the owner, have his property, is a right long held 
precious in the history of English law. A large majority of 
wills are made in the last hours of life, a time necessarily of 
pain, trial and disturbance. And it is a wise provision of the 
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law that whilst it takes great precaution to prevent fraud and 
imposition, it does not withdraw the testamentary privilege 
until the reason itself be gone. It is a precious right, and 
one that should be guarded with jealous care, that the aged 
and infirm, the weak minded and eccentric shall have this se- 
curity for care and attention on a sick bed. And it may be 
truly said, without any harsh criticism on human nature, that 
many a fired brain has been cooled by gentle hands, and 
‘many a death bed cheered and watched over with kind care, 
which, but for this tender care of the law for this testamen- 
tary right, would have been neglected and deserted. Our 
Code, sections 2372, 2373, 2374, is in substance fairly given 
by the Judge in his charge to the jury. Nor is the law as 
laid down in the Code materially different from the rulings of 
this Court in Potts vs. House, 6 Georgia, 324. To make one 
incapable of making a will from insanity, he must be “non 
compos mentis,” there must be a “total deprivation of reason.” 
However old, feeble, weak minded, capricious, notionate he 
may be, if he “be able to have a decided and rational desire 
as to the disposition of his property,” he is not wanting in 
testamentary capacity. And in making the inquiry it would 
seem from the very words of the Code that attention is to be 
given, not so much to the state of the mind as an abstract 
philosophical or medical question, as to its capacity for the pre- 
cise thing in hand. For a man may say and do things which 
a medical man would take as evidence of insanity, and yet it 
may be that he is nevertheless able to have a decided rational 
desire as to the disposition of his property. | 

3. Unquestionably this was an improper request. It is 
not for the Judge, but the jury to weigh the testimony. 
Whether any particular fact, if proven, is strong evidence of 
insanity or not, is strictly a question of the weight of evidence. 
And if evidence be competent, not immaterial, it must from 
the very nature of jury trials be for the jury, and not the 
Judge to say how much weight is to be given to it. We see 
no objection to this charge as to the right of a man to cut off 
any or all of his children if he see fit. It is true.in fact that 
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this is the law. And we see no harm in thus informing a 
jury that a testator is free to do as he pleases. The words 
used by the Judge as to the meaning of the words “sound 
and disposing mind,” are taken from the decisions of this 
* Court in Potts vs. House, 6 Georgia, 324, and are nothing 
but the common language of the books upon the subject. 

True this charge was not applicable to the issue of mono- 
mania. But the caveat went not only on monomania but 
insanity generally. It was the duty of the Judge to charge © 
on the issues made. Nor could this charge mislead the jury, 
for he distinctly charged also and in full, on the law of mon- 
omania. As to the newly discovered evidence, what is it 
but other facts of the sayings and doings of the testator, of 
which the record is full. Doubtless, more still can be found. 
The evidence is strictly cumulative. There is a great deal of 
the same kind of evidence in the brief, and it is evidence ex- 
actly within the formal written issues that were tried. There 
is a limit to the indulgence the public gives to suitors. They 
have time given to prepare their cases. It is their duty to 
search all the probable depositories of the facts, and if they 
go to trial and lose, they cannot ask the country to give them 
a new hearing because they have found more facts of the 
same general tenor bearing upon the issue. The evidence dis- 
covered must be such as most probably would change the ver- 
dict. We cannot say that is so in this case. All these wit- 
nesses can prove may be so, and yet this verdict be right. We 
do not intend to go into an analysis of the evidence. We do 
not say the verdict is demanded by the evidence, but we do 
say that, in our judgment, a fair minded jury might come to 
this very conclusion, and not be open to the charge of preju- 
- dice, passion, corruption or mistake. We have no power to 
interfere with the judgment refusing a new trial, unless the 
verdict of the jury be illegal, and the judgment of the Judge 
exercising his legal discretion be also illegal. 

Judgment affirmed. 
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Witu1aM H. Davir, plaintiff in error vs. Marton McDan- 
IEL, defendant in error. 


1. Courts of Ordinary are Courts of original, exclusive and general ju- 
risdiction of the sale and disposition of the real property belonging to, 
and the distribution of, deceased persons’ estates. 

2. The order of the Court of Ordinary granting leave to an administra- 
tor to sell the lands belonging to the estate he represents is his author 
ity for so doing. The authority being shown, the law ‘‘ presumes the 
Court of Ordinary required all the law requires to have been done, be- 
fore granting the order to sell, and we will not go behind that. judg- 
ment :’’ 4 Georgia, 154, Warner, J., delivering the opinion. ‘‘ The 
order to sell being a judgment of a Court of competent jurisdiction 
imports, legally, a necessity for the sale, and such judgment cannot be 
attacked and set’aside collaterally. It is not only leave to sell, but it 
is a judgment of the Court, that such sale will be for the benefit of the 
heirs and creditors of the estate. In favor of this judgment we are to 
presume the Court did its duty:’’ 7 Georgia, 562, Nesnirt, J. 

8. An.order ‘ to sell the lands belonging to the estate ’’ of the deceased is 
not void because it does not specify more definitely the lands ordered 
to be sold: 4 Georgia, 152; Code, section 4, paragraph 6. Such an 
order need contain nothing more than leave to sell, and a description 
of the land. Section 4044 of the Code does not apply to it, but only 
to those cases where a copy of the application to the Ordinary, together 
with notice of the time of hearing is required by law, or in the judg- 
ment of the Ordinary, to be served by the sheriff, or some lawful offi- 
cer, upon the party or parties to be notified. 

4. A recital in an administrator’s deed of a compliance with all the re- 
quisites of the law necessary to be done after the order of sale is gran- 
ted, is prima facie evidence that those requisites were complied with : 
4 Georgia, 155-6. 

5. A failure of a purchaser at administrator’s sale to record his deed 
within twelve months from its date, does not postpone his rights to 
those of a judgment creditor who obtains judgment before record. 

6. Purchasers at administrator’s sales are not responsible for any dere- 
liction of duty on the part of the administrator, provided there is an 
apparently substantial compliance with the requirements of the law 
upon the subject of administrator’s sales, and no bad faith on the part 
of the purchaser. 

7. We find no error in the verdict of the jury. 

Warner, C. J., dissented. 


Administrator’s sale. Authority to sell. Jurisdiction. 
Practice in Court of Ordinary. Recitalsin deed. Presump- 
tions. Record of deed. Before Judge Gipson. Columbia 
Superior Court. May Term, 1872. 
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William H. Davie obtained judgment on July 3d, 1866, 
against Thomas A. Blanchard as administrator of Uriah Blan- 
chard, deceased, upon a note of the intestate. The execution 
based upon this judgment was levied upon a tract of land 
owned by Uriah Blanchard at his death, to which a claim was 
interposed by Marion McDaniel. 

It appeared from the evidence that Thomas A. Blanchard 
qualified as administrator on October 7th, 1861; that on Au- 
gust 12th, 1863, he published notice of an application to sell 
the lands of his intestate as follows, to-wit : 


“NOTICE. 

“ Sixty days after date application will be made to the Court 
of Ordinary of Columbia county for leave to sell the lands 
belonging to the estate of Uriah Blanchard, deceased. 

[Signed] “THomas A. BLANCHARD, 
“Administrator.” 


That upon the aforesaid notice, the Court of Ordinary passed 
the following order, to-wit : 


“CoLumBiA County, Court oF ORDINARY, 

“At a Regular Term, October 5th, 1863. 
“The application of Thomas A. Blanchard, administrator of 
Uriah Blanchard, to sell the lands belonging to the estate of 
said Uriah Blanchard, having been published according to 
law, and no one coming forward and objecting: It is ordered, 
that Thomas A: Blanchard, administrator, have leave to sell 
_ the lands belonging to the estate of Uriah Blanchard, de- 

ceased. [Signed] “Wutxi1am W.SuHIELDs, Ordinary.” 


_ That upon said order the administrator published the fol- 
. lowing advertisement, to-wit: 
“ADMINISTRATOR'S SALE. 

“ By virtue of an order from the Court of Ordinary of Co- 
lumbia county, will be sold on the first Tuesday in December 
next, before the Court-house at Appling, in said county, be- 
tween the legal hours of sale, the tract of land belonging to 
the estate of Uriah Blanchard, late of said county, deceased, 
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said tract of land lying in said county, containing sixteen 
hundred acres, more or less, sold for the benefit of the heirs 
and creditors of said deceased. Terms on day of sale. Oc- 
tober 13th, 1863. [Signed] 
“Tyomas A. BLANCHARD, 
“ Administrator.” 


That on December Ist, 1863, the land was sold for Con- 
federate money—terms, two-thirds cash, one-third at twelve 
months—to Marion McDaniel, who is a brother-in-law of Blan- 
chard, the administrator ; that the deed to McDaniel was not 
made until January Ist, 1864; that the property was bid off 
for $15,000 00; that on October 10th, 1864, McDaniel sold 
to Blanchard one thousand acres of said land for $7,500 00. 

The jury found the land not subject to the execution. 
Whereupon plaintiff moved for a new trial upon the follow- 
ing grounds, to-wit: 

1st. Because the Court allowed the order of the Court of 
Ordinary of Columbia county, of October 5th, 1863, to go to 
the jury as evidence, the same being void upon its face. 

2d. Because the Court allowed to go to the jury as evi- 
dence, against a judgment creditor of the estate of Uriah 
Blanchard, the deed from the administrator, dated January Ist, 
1864. 

3d. Because the verdict was contrary to law. 

4th. Because the verdict was decidedly and strongly against 
the weight of evidence. 

5th. Because the Court refused to charge the jury as re- 
quested by plaintiff, “that the order of the Court of Ordi- 
nary, under which the sale purports to have been made is 
void, because it specifies no reasons for the application, or defi- 
nite description of the land,” and said “he left it for them to 
determine the definiteness of the description.” 

6th. Because the Court refused to charge the jury as re- 
quested by the plaintiff, “that a sale’ by an administrator in 
December, 1863, of real estate for Confederate money when 
he had funds in hand from the sale of perishable proper- 
ty, which creditors refused, was void,” and added, “that while 
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true as to the administrator, it was not as to innocent purchas- 
ers.” 
. 7th. Because the jury found contrary to the charge of the 
Court, requested by plaintiff’s attorney, “that if the jury be- 
lieve from the evidence that it was intended that claimant 
should buy the land with the understanding that the admin- 
istrator should receive any portion of it, it is void as against 
creditors.” 

8th. Because the Court refused to charge as requested by 
plaintiff’s attorney, “that a purchaser at an administrator’s 
sale who fails to record his deed within twelve months from 
the date, is postponed to the rights of a judgment creditor 
who obtains judgment before record.” 

9th. Because the Court charged the jury, in refusing one 
of claimant’s requests, “that the Court of Ordinary was a 
Court of general jurisdiction, and all its acts ought to be re- 
ceived as valid unless set aside.” 

10th. Because the Court charged the jury as requested by 
claimant’s attorney, “that while it is necessary for the peti- 
tion of the administrator to the Ordinary, praying leave to 
sell land, to set forth the reasons of such application, it is not 
necessary to recite said reasons in the order granted to the ad- 
ministrator to sell land; and the omission of such recital in 
said order cannot affect the title of a bona fide purchaser, for 
value, of said land at the sale thereof, had in pursuance of said 
order.” 

The motion for a new trial was overruled by the Court, 
and plaintiff excepted and assigns said ruling as error. 


Cuar_es H. SHocKLEY; Frank H. MILxer, for plain- 
_ tiff in error. . 

Ist. A sale by an administrator, according to law, divests 
the title of the deceased: 14 Georgia, 315; Sims vs, Ferril!, 
decided May 7, 1872; 24 Georgia, 578. But all prerequi- 
sites must be commiied with: 4 Georgia, 148 ; 8 Georgia, 236. 

2d. Prior to the Code, the words “all the land, ” in an * 
der of the Court of Ordinary, authorized a sale of any: 
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Georgia, 152. No reasons were required to be put in the or- 
der of sale: 30 Georgia, 961. And the presumption from 
granting it was, that the administrator was legally appointed. 

3d. Under the Code all matters showing jurisdiction must 
appear gn the records of the Court of Ordinary: Fischesser, 
vs. Thompson, decided April 9, 1872. 

4th. A party claiming under administrator’s sale must show 
the order of Court: 4 Georgia, 148. 

5th. There was no written petition filed for leave to sell, 
(Code, 4043,) and no reasons given for application: Code, 
2518. 

6th. The published notice failed to describe the land; or 
even say all the land was not published two months, and the 
order of the Ordinary specifies nothing but the publication of 
the application, and the granting of leave to sell the lands be- 
longing to the estate. It also contained no description of the 
land or reason for the sale: Code, 2514; 4 Georgia, 152; 16 
Georgia, 67; 8 Georgia, 236 ; 26 Georgia, 149. 

7th. The advertisement of sale failed to specify anything 
more than a tract of sixteen hundred acres, in Columbia 
county: Code, 2519. 

8th. Returns of the terms, time and proceeds of the sale, 
have never been made to the Court of Ordinary: Code, 2528 ; 
which throws upon him or those claiming under him, with 
notice, the burden of proof; 24 Georgia, 558. 

9th. A void sale by an administrator passes no title: 10 
Georgia, 361; 1 Kelly, 324. | 

10th. The statutes of limitation only run in favor of one 
who purchased from the administrator personally: 3 Georgia, 
256, 263; or who has prescriptive title for seven years, with- 
out any fraud or notice thereof: Code, 2641. 

11th. The reference to the jury to determine whether the 
land was definitely described in the order, was error, as ques- 
tions of law should be determined by the Court. 

12th. The facts show that McDaniel was simply the agent 
of the administrator, in making the purchase of the land, and 
it should be set aside: 22 Georgia, 637. 
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13th. The sale of the land, December Ist, 1873, for Confed- 
erate money, under an order of Court, which gave no such 
authority, and upon terms fixed at the sale, was void," espe- 
cially as it appeared that claimant was told by the administra- 
tor, prior to the sale, he had enough Confederate money from 
the sale of personal property, to pay the debts, and there was 
not sufficient proof that he acted as a prudent man would 
have done: 39 Georgia, 72, 96, 573. 

14th. The title to land does not pass until the land is paid 
for. 
15th. The deed not having been recorded, it was incum- 
bent on claimant to show when it was delivered: 38 Georgia, 
597. 

16th. The facts show a combination between the defendant 
and claimant, who are heirs, to defraud the creditors, which 
cannot be allowed: 22 Georgia, 590. 
_ 17th. There were sufficient funds from the sale of the per- 
sonal property to pay the debts of the estate, at the time the 
order of sale was granted, it therefore must have been for dis- 
tribution only, and does not divest the title of the deceased, 
as against the creditors: Carhart vs. Vance, decided August 
6, 1872. 


W. D. Tutt; Resse & Reese, for defendant. 
MonTGoMERY, Judge. 


1. That Courts of Ordinary are Courts of original, exclu- 
sive and general jurisdiction of the sale and disposition of the 
real property belonging to, and the distribution of, deceased 
persons’ estates, is provided in totidem verbis, by the Code, sec- 
- tion 366. And to the same effect is the Act of 1856, (Acts 
of 1855-6, page 147,) which first made them Courts of gen- 
eral jurisdiction, which Act, it may be remarked, was passed 
in response toa call for just such an Act made by Judge Lump- | 
kin, in Tucker vs. Harris, 13 Georgia, 1, and to remedy the 
evils found to result from the decisions of this Court holding 
the Court of Ordinary a Court of limited jurisdiction. That 
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Act declares “ that all Courts of law and equity in this State, 
when determining on any judgment or order which the sev- 
eral Courts of Ordinary in this State have passed or made, 
or may hereafter pass or make, as to testate and intestate es- 
tates, shall hold said Courts of Ordinary to be Courts of gen- 
eral jurisdiction and not Courts of limited jurisdiction.” The 
Code nowhere repeals this Act, in terms, nor is it obvious to 
my mind wherein any of its provisions are inconsistent with it. 

2. Where the Court of Ordinary has passed an’ order in 
reference to a subject matter over which it has jurisdiction, 
this Court has repeatedly held that it will not go behind the 
judgment to see if everything was done in accordance with 
law, but will presume it was; especially will the presumption 
be made in favor of the judgment when attacked collaterally, 
as in the case at bar. “The legal presumption is, that the 
Court had sufficient evidence to warrant it in passing the or- 
der * * * the order being passed by a Court of competent 
jurisdiction, and acting within the sphere of its authority, its 
proceedings cannot be attacked and set aside in this indirect 
manner :” Stell, guardian, vs. Glass, 1 Kelly, 486. That was 
a bill filed by a ward against a guardian for account and an 
attempt to attack an order granted him by the Ordinary to 
invest his ward’s funds in land, under the Act of 1829, In 
Clements vs. Henderson, 4 Georgia, 148, (an ejectment,)-de- 
fendant offered an administrator’s deed in evidence. “To the 
admission of which deed in evidence plaintiff’s counsel ob- 
jected, because ‘the deed and other evidence produced by the 
defendant was not evidence that the.land had been advertised 
and the other requisites of the statute in such case made and 
provided, had been complied with by the administrators be- 
fore making the deed.’” Judge Warner, in delivering the opin- 
ion of the Court, after calling attention very emphatically in 
italicized letters to the proviso of the statute, that it must be 
made “fully and plainly to appear that the sale will be for 
the benefit of the heirs and creditors,” before the Ordinary 
shall grant the order, says, “the authority to make the sale 
{the order) is shown, and we presume the Court of Ordinary 


Vou. xtvi1. 14. 
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required all the law requires to have been done, before grant- _ 

ing the order to sell, and we shall not go behind that judg- — 
ment.” At this time, it will be remembered, the Court of 
Ordinary was held by this Court to be a Court of limited ju- 
risdiction. In McDade vs. Burch, 7 Georgia, 559, Judge 
Nisbet says such an order “ is not only leave to sell, but is a 
judgment of the Court. In favor of this judgment, we are to 
presume that the Court did its duty ; that notice of the ap- 
plication was given as the statute directs, and that it plainly 
and fully was made to appear that the sale would be for the 
benefit of the heirs and creditors.” If we are to presume 
that the statute was complied with in favor of a judgment of 
a Court of limited jurisdiction, (for the Court of Ordinary 
was not yet held or enacted to be a Court of general jurisdic- 
tion) it would seem to follow a fortiori that we should do so 
in favor of the judgment of a Court of general jurisdiction. 
The rule is, and has been, at least since the days of Charles 
IE., “that nothing shall be intended to be out of the jurisdic- 
tion of a Superior Court, (i. e. a Court of general jurisdiction,) 
but that which specially appears to be so; and, on the con- 
trary, nothing shall be intended to be within the jurisdiction 
of an Inferior Court (one of limited jurisdiction) but that 
which is so expressly alleged :” Peacock vs. Bell and Kendal 
1 Sanders’ Reports, 73. In Tucker vs. Harris, 13 Georgia, 1, 
the point seems for the first time to have been made that. the 
order of the Ordinary granting leave to an administrator to 
sell land did not show on its face “that it was made fully 
and plainly to appear to said Court that said contemplated 
sale was for the benefit of the heirs and creditors of said es- 
tate, and that in the absence of a recital of these facts in the 
order the Court would not presume that it was made to ap- 
_ pear by evidence to said Court of Ordinary that the sale was 
for the above object.” That also was an ejectment, and the 
usual attack made on one of the links in the chain of title of 
one of the parties litigant. The Court make the accustomed pre- 
sumption in favor of the jurisdiction, and say further, “if the 
_ judgments of the Ordinary, having jurisdiction over the sub- 
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ject matter, be erroneous or irregular, like all other judg- 
ments, they may be attacked by a direct proceeding in the 
Court where they were rendered, and set aside or corrected. 
Nevertheless, rights acquired under such judgments, before 
they are displaced, will be protected.” Judge Lumpkin in that 
case quotes, with approval, the case of Duval’s heirs vs. Me- 
Losky, 1 Alabama Reports, new series, 708, where the precise 
point now under discussion arose, to-wit: whether it was nec- 
essary that the record of Probate Court should show the peti- 
tion of the administrator to the Ordinary for leave to sell 
land, required by the statute of Alabama. The Court de- 
cide “that the order for sale of the real estate could not be 
considered invalid, because the record did not contain the pe- 
tition filed by the administratrix, and that its decree for a sale 
could not be collaterally impeached by the omission to desig- 
nate the heirs by name in the petition or elsewhere in the re- 
cord, or by the direction of the citation to the guardian in- 
stead of the heirs. That though it may not appear in totidem 
verbis from the decree of the County Court that it was ren- 
dered at a regular or adjourned term, if the contrary does not 
appear it will be taken to have been rendered in conformity 
with the-statute.” And all these positions were reaffirmed in 
Duval’s heirs vs. The P. and M Bank et al., 10 Alabama Re- 
’ ports, new series, 636. Judge Lumpkin goes on to say, “by 
recurring to the Alabama statute of 1822, it will be discovered 
that it requires that the executor or administrator ‘shall file’ a 
petition in open Court, as the initiatory step towards obtain- 
ing an order or decree for the sale of the real estate of their 
testator or intestate. And yet the Court say in the case re- 
fered to in 1st Alabama, that if the Court goes on to render 
its decree, it cannot be intended from the absence of such a 
paper, merely, that it was never filed; but that the intend- 
ment most rational would be that it was lost after the rendi- 
tion of the order.” This case from Alabama is, upon this 
point, not analagous to, but identical with the case at bar. In 
one word, the case of Tucker vs. Harris decides, after elabo- 
rate consideration of the question by Judge Lumpkin, that 
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where the Court of Ordinary has jurisdiction of the subject 
matter, the record must show affirmatively those facts which 
ousts the Court of the jurisdiction, and the attack upon the 
judgment must be made directly in the Court which rendered 
it by proceedings instituted for that purpose: See page 16. 
He adds, “if this protection be denied to these judgments of 
the Court of Ordinary, you lay a train of gunpowder through 
the whole State, and such a decision would be the signal to 
set fire to it; for nothing has been more irregular than the 
practice of these Courts generally.” Whether the rule be as 
broad as laid down by Judge Lumpkin, to-wit: that though 
the facts, ousting the jurisdiction, appear affirmatively on the 
record, yet the judgment cannot be collaterally attacked, it is 
not necessary to stop to inquire. In the present case no such 
facts appear. It is true that the case of Tucker vs. Harris 
was decided by only two Judges. Judge Warner having been 
of counsel, did not sit in the case; but, as we learn from a 
note of the reporter, “after the delivering of the opinion by 
his associates, he expressed from the Bench his hearty concur- 
rence therein.” Shortly after this decision the Court reversed 
its former rulings that the Court of Ordinary was a Court of 
limited. jurisdiction, and held it to be a Court of general ju- 
risdiction: 14 Georgia, 27 ; and shortly thereafter, the Act of 
1856 was passed, since which time this Court has uniformly 
held that, being a Court of general jurisdiction, every pre- 
sumption will be made in favor of its judgments: 24 Georgia, 
245. But conceding the Court of Ordinary to be a Court of 
limited jurisdiction, its judgments, where it has jurisdiction 
of the subject matter, cannot be collaterally attacked for mat- 
ter not appearing on the face of the record, which would oust 
the jurisdiction, “such proceedings (to sell land) are in rem 
against the estate, not in personam, and ‘they bind all those 
claiming under the testator or intestate; and even divest the 
lien of a judgment, and as such they are binding on the land 
sold like the condemnation of a Court of Exchequer or Ad- 
miralty on goods. In support of these-sales by Probate Courts, 
irregularities are to be overlooked; purchasers should not be 
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affected by the unskillfulness or negligence of the proper offi- 
cers Cowan and Hill’s notes to Phil. Ev.,; Part IT., note 42, 
referring to 11 Serg. and R., 422, 429, 430; 4 Dall., 119. 
Again from the same note, quoting Duncan, Judge, “a judg- 
ment, decree, sentence or order, passed by a Court of compe- 
tent jurisdiction, which transfers, creates, or changes a title, or 
any interest in the estate, real or personal, or which settles or 
determines a contested right, or which fixes a duty on one of 
the parties litigant, is not only final as to the parties them- 
selves and all claiming under them, but furnishes conclusive 
evidence to all mankind, that the right, interest, or duty belongs 
to the party to whom the Court adjudged it.” Once more: 
“while the order of a Court of probate directing the execution 
of a will is unrevoked, no other Court can declare the will 
void or collaterally examine the correctness of the order or — 
judgment.” See Judge Lumpkin’s remarks for himself and 
his associates on this subject in Hamilton vs. Moreland, 15 
Georgia, 346. 

3. But it is said that the order of sale is void because it 
does not more definitely describe the land ordered to be sold. 
Section 2518 of the Code requires the order to “specify” the 
land “as definitely as possible.” Conceding that the land is 
not so specified, yet it appears to a majority of the Court that 
this is only directory to the Ordinary—certainly not an objec- 
tion which can be successfully urged in a collateral attack upon 
the judgment: Brooks vs. Rooney, 11 Georgia, 428. There 
is no pretence that the citation was not published as usual. The 
creditors of the estate were as much parties to the proceeding 
to sell as if they had been personally served. The law makes 
the published citation service. They (aud among them the 
present plaintiff in error,) should have appeared and filed their 
objections, as provided in section 4045, of the Codé, not only 
‘on this ground, but on the other grounds now urged as reasons 
why the judgment should be declared void. They have had 
their day in Court. That they permitted the judgment to go 
against them by default cannot help them now: McDade vs. 
Burch, 7 Georgia, 563; Whitaker vs. Smith, 33 Georgia, 237. 
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Moreover, section 4, part VI. of the Code provides that “a 
substantial compliance with any requisition of the Code or 
laws amendatory thereof, especially on the part of public offi- 
cers shall be deemed and held sufficient, and no proceeding shall 
be declared void for want of such compliance, unless expressly 
so provided by the exactment.” This would seem to be con- 
clusive upon this point. But it is said the order is void be- 
cause it does not recite a compliance with the provisions 
required by law; and to maintain this position section 4044, 
of the Code is relied on, An examination of that and the 
preceding section will show two classes of applications to the 
Ordinary are provided for—first, those where the only notice 
given to the parties interested is by published citation. Sec- 
ondly, those where the law requires personal service, or the 
Ordinary in his discretion orders personal service. In this 
latter class “a copy of the application, together with a notice 
of the time of hearing is to be served by the sheriff, or some 
lawful officer, upon the party or parties to be notified, at least 
ten days before the hearing and an entry of such service shall 
be made on the original.” Section 4044 then follows and 
provides that “the order of the Ordinary shall always recite 
the names of the persons so notified and a compliance with the 
provisions required.” The names of what persons so notified 
and how notified? Evidently the names of those who have 
been personally served and of none others—for the best of all 
reasons, it is impossible to know the names of persons, espec- 
ially creditors, who have been notified by published citation. 
The order must recite the names and compliance with the 
provisions required. It must do both or neither. An order 
complying with one-half of the section, and. that the latter 
half, would be as defective as one not complying at all. But 
I have shown it is impossible to comply with the first clause 
of the section in cases of notification by published citation. 
Legislatures do not require impossibilities. It follows that in 
that class of cases where the notice is by publication it is not nec- 
essary that the order of the Ordinary shall conform to section 
4044. When the two sections are read together as a whole, 
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the juxtaposition of the sentences sustain this view. Enter- 
taining these views, I cannot consent to throw the law upon this 
subject back into the shoals and quick-sands from which it has 
been supposed, up to this time, the Act of 1856 rescued it. 
Something was said in the argument, though the point is not 
made by the bill of exceptions, that the record shows that the 
publication of the intended application was not made for two 
months as then required by law, the advertisement being dated 
August 12th and the order passed October 5th. The truth is 
the advertisement, as it appears in the record, is dated August 
12th, 1860; the order was passed October 5th, 1863. This 
date of the advertisement is probably a clerical error. Con- 
ceding it to be, the reply to the argument is that the law only 
requires publication once every two weeks for two months— 
not publication for two months. The first publication appears 
within the first two weeks of the month of August, leaving 
time for another in August and two more in September, and 
the order recites that the application was “ published accord- 
ing to law:” Brown et al. vs. Redwyne et al., 16 Georgia, 76. 

The objection made to the order was, that it was void on 
its face, not that the application for it had not been pub- 
lished long enough to authorize the Ordinary to grant it. 
This point, however, is not made by the record, and nothing 
herein said is intended to decide it. 

4, The fourth principle announced by the Court is sustained 
by Code, section 2520, and by 4 Georgia, 155-6. 

5. We do not see how a failure to record a deed from an 
administrator can affect a creditor of the estate who was such 
at the time of the sale. 

6. That it is sufficient for a bona fide purchaser at admin- 
istrator’s sale to see that the administrator is apparently pro- 
ceeding according to the forms of law. See Neal vs. Patten, 
40 Georgia, 363. 

Judgment affirmed. 
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McCay, Judge, concurring : 


1. Judgments of the Court of Ordinary of this State, in 
matters connected with wills and the administration of estates, 
are judgments of Courts of general jurisdiction, and the ne- 
cessary jurisdictional facts need not to appear on the face of 
their proceedings. 

2. The rules prescribed by the statute regulating the mode 
of doing business by the Courts of Ordinary, ought always 
to be conformed to, and if they be not conformed to, the judg- 
ments are irregular, but they are not for that reason void. 
An irregular judgment cannot be attacked for that reason 
before another tribunal; to justify such an attack, the judg- 
ment must be void. 


Warner, Chief Justice, dissenting. 


The land in controversy was the property of Uriah Blanch- 
ard at the time of his death, and was sold by Thomas 
Blanchard, his administrator, at administrator’s sale, and pur- 
chased by McDaniel. The plaintiff, a judgment creditor of 
Uriah Blanchard, levied upon the land as his property, which 
was claimed by McDaniel, the judgment having been ob- 
tained after the death of Uriah Blanchard against his admin- 
istrator. On the trial of the claim the jury found the land 
not subject to the execution. The plaintiff made a motion 
for a new trial, which was overruled, and the plaintiff ex- 
cepted. 

The main question made on the argument before this Court 
was whether the order of the Ordinary granting leave to sell 
the land, as set forth in the record, was sufficient, under the 
law, to divest the title of the heirs of Uriah Blanchard thereto, 
so as to enable his administrator to convey a legal title to the 
purchaser thereof at administrator’s sale. The order of the 
Court of Ordinary is in the following words: “ At a regular 
term, October 5th, 1863, the application of Thomas A. 
Blanchard, administrator of Uriah Blanchard, to sell the 





ATLANTA, JULY TERM, 1872. 209 


Davie vs. McDaniel. 


land belonging to the estate of said Uriah Blanchard, having 
been published according to law, and no one coming forward 
and objecting: It is ordered, that Thomas A. Blanchard, ad- 
ministrator, have leave to sell the lands belonging to the 
estate of Uriah Blanchard, deceased.” There was no written 
application made to the Ordinary by the administrator, stating 
the grounds of the application for leave to sell the land. On 
the death of Uriah Blanchard the title to the land descended 
directly to his heirs, subject to be administered by his legal 
representative for the payment of his debts, and the purposes 
of distribution: Code, 2220. It is quite clear that the title 
of the heirs to the land of the intestate could not be divested 
by the administrator, but for the payment of the debts of the 
intestate or for the purpose of distribution. 

How, and in what manner, does the law prescribe that the 
administrator shall proceed in order to divest the heirs of the 
title to the land for the payment of the debts of the intestate 
or for distribution? The law has conferred upon the Court 
of Ordinary original, exclusive and general jurisdiction as to 
the sale and disposition of the real property belonging to, and 
the distribution of, deceased persons’ estates: Code, 366. The 
law has not only conferred upon that Court jurisdiction over 
that particular subject matter, but has also specifically declared 
how, and in what manner, that jurisdiction shall be exercised 
in regard to that particular subject matter, as will be hereafter 
shown by reference to the several sections of the Code. 

It will be noticed that the oer of the Court of Ordinary 
does not recite, or show upon its face, that it was shown to the 
Court, that it was necessary for the payment of the debts of 
the intestate, or for the purposes of distribution, that the land 
should be sold, and there is no petition in writing made by 
the administrator to the Court, setting forth the reasons for 
his application for leave to sell the land, so as to authorize the 
presumption that there was any evidence before the Court to 
establish the fact that it was necessary to sell the land for the 
payment of debts, or for distribution. But it is said that when 
the order of the Court of Ordinary was offered in evidence in 
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the Superior Court, that Court was bound to presume that the 
Court of Ordinary had sufficient evidence before it to author- 
ize the granting the order to sell the land, because the Court 
of Ordinary ‘is a Court of general jurisdiction. But is the 
Court of Ordinary a Court of general jurisdiction under the 
provisions of the Code, as is the Superior Court and similar 
Courts? Courts of Ordinary have only original, exclusive, 
and general jurisdiction of certain specified subjects matter, as 
defined in the 366th section of the Code. 

In Grier vs. McLendon {7 Georgia Reports, 362) this Court 
held, and decided, that the Courts of Ordinary in this State 
were Courts of limited jurisdiction, and that the facts necessary 
to give the Court jurisdiction of the particular subject matter 
should affirmatively appear on the face of its judgments and 
proceedings, when offered in evidence in any. other Court, and 
such was the uniform rulings of this Court until the passage 
of the Act of 1856—making Courts of Ordinary Courts of 
general jurisdiction as to testate and intestate estates. Are 
Courts of Ordinary in this State Courts of general jurisdiction, 
in the legal sense of that term, or are they not still Courts of 
limited jurisdiction? Is not the jurisdiction of Courts of 
Ordinary limited to testate and intestate estates by the Act of 
1856? All that can be claimed under the Act of 1856 is, 
that the judgments of the Court of Ordinary shall have the 
same effect as to testate and intestate estates, as the judgments 
of Courts of general jurisdiction. Subsequent to the enactment 
of that statute, a different rufe prevailed, and the Courts pre- 
sumed in favor of the judgments of the Court of Ordinary 
when the facts did not affirmatively appear on the face of its 
judgments and proceedings. This was considered an evil, a 

mischief, which required a remedy, and when the Code was 
adopted by the Legislature, the general jurisdiction of Courts 
of Ordinary was limited to the particular specified subjects 
matter enumerated in the 366th section ; and the other sections 
of the Code expressly declare how, and in what manner, that 
jurisdiction shall be exercised by the Court of Ordinary in rela- 
tion to the specified subjects matter of which it has jurisdiction. 
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The 4043d section declares, that “every application made to 
the Ordinary for the granting of any order, shall be by peti- 
tion in writing, stating the grounds of such application and 
the order sought.” The 2518th section declares, that “if at 
any time it becomes necessary for the payment of the debts of 
the estate, or for the purposes of distribution, to sell the land of 
the decedent, the administrator shall, by written petition, apply 
to the Ordinary for leave to sell, setting forth in the petition the 
reason for such application; and notice of the same shall be 
published once every two weeks for two months before the 
hearing in the gazette in which the county advertisements are 
published. If no objection is filed, and the Ordinary is sat- 
isfied of the truth of the allegations in the petition, an order 
shall be passed granting the leave to sell, specifying therein 
the land as definitely as possible.” “The 4044th section 
declares, that “the order of the Ordinary, shall always recite 
the compliance with the provisions required.” Now, if these 
provisions of the Code mean anything, and have the force and 
effect of a valid law, the Courts should respect and enforce it. 

The order of the Ordinary authorizing the sale of land by 
an administrator for the payment of debts, or for distribution 
should, by the positive law of the State, recite therein that it 
has been made to appear that it is necessary for the payment 
of debts, or for distribution, in order to divest the title of the 
heirs and convey a good title to the purchaser, for such are 
the requirements of the law, to authorize the Ordinary to 
grant an order to sell the land of the intestate. The title of 
the heirs to the land can only be divested in the manner pro- 
vided by law, and the purchaser thereof at the administrator’s 
sale can only acquire title to the land in the manner provided 
by law. 

The law requires that before the Ordinary shall grant an 
order to sell the land, it must be shown that it is necessary 
for the payment of the debts of the intestate, or for distribu- 
tion, and that fact must appear in the order of the Ordinary, 
for the law declares, that the order of the Ordinary shall al- 
ways recite the compliance with the provisions required, and 
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not that it shall be left to the Courts to presume a compliance, 
but that the order shall always recite a compliance with the 
provisions required by the law. This provision of the Code 
is a wise one for the protection of the title of the heirs of the 
intestate, and should be strictly enforced, not only because it 
is the declared will of the supreme power of the State, but 
because real estate is becoming every day more important to 
our people as an element of property. The Courts have no 
legal right to presume that the Ordinary he3 done what the 
law positively requires shall afirmatively appear in the order 
to be done. It is not necessary to say, in this case, that the 
judgment of the Ordinary is void, for want of jurisdiction, 
all that it is necessary to say is, that the order under the law 
was not sufficient to divest the title of the heirs and to au- 
thorize the administrator to convey a good title to the pur- 
chaser of the land at the administrator’s sale. 

All that the order recites in this case is, that the adminis- 
trator has published his application to sell the land of the in- 
testate according to law; it does not even recite that the ad- 
ministrator has made application to the Ordinary for leave to 
sell the land by petition in writing, or otherwise. It does not 
recite that it was made to appear that it was necessary to sell 
the land for the payment of debts, or for distribution, the 
specific provisions required by the law to authorize the ad- 
ministrator to sell it and divest the title of the heirs. Yet it 
is said the Courts are bound to presume what the law requires 
should be affirmatively recited in the order. Why not pre- 
sume that the facts necessary to divest the title of the heirs 
were not shown to the Ordinary, especially, when the law re- 
quires that the same shall be recited in the order? Why is 

not the latter presumption quite as legitimate as the former? 
The question is not what was the law relating to this subject 
prior to the adoption of the Code, but the question is, what 
is the law now applicable to it since the adoption of the Code? 
Construing the different sections of the Code in relation to the 
subject matter as one law, it is quite apparent, in my judg- 
ment, that it was the clear intention of the Legislature that 





ATLANTA, JULY TERM, 1872. 213 
Davie vs. McDaniel. 


the title of the heirs to the lands of an intestate should not 
be divested by the administrator, unless it was made satisfac- 
torily to appear to the Ordinary that a sale of the land was 
necessary either for the payment of debts, or for distribution, 
and to guard against fraud and collusion on the part of the 
administrator with others, it was expressly provided that he 
should make his application in writing, as provided in the 
2518th section, and that the Ordinary should recite in the or- 
der granting leave to sell that there had been a compliance 
with the law by the administrator, to authorize such sale, as 
required by the 4044th section, and this is the more apparent 
from the fact that the Ordinary is required to keep a record of 
the proceedings and orders, as provided in sections 4046, 4047. 
The Legislature did not intend that so important a matter as 
divesting the title of heirs to their land should depend on the 
' presumptions of the Courts, but have required that the facts 
necessary to authorize a sale of the land by an administrator 
shall affirmatively appear and be recited in the order of the 
Ordinary granting leave to sell the land. In other words, 
the Legislature has required that to be done in relation to the 
orders and judgments of the Courts of Ordinary in this State 
since the adoption of the Code, which the common law re- 
quired to be done when Courts of Ordinary were held to be 
Courts of limited jurisdiction. 

If the positive requirements of the Code are to be under- 
stood as an expression of the intention of the Legislature in 
regard to this question, it is not to be left to the presumption 
of the Courts, whether the facts necessary to authorize a sale 
of the intestate’s land by the administrator had been shown 
to the Ordinary by the production of the mere order alone 
without more, but that the order shall recite upon its face the 
fact that it had been shown to the Ordinary that it was neces- 
sary for the payment of debts, or for the purpose of distribu-’ 
tion, that the land should be sold, otherwise the Ordinary 
had no authority, under the law, to grant the order to the 
administrator to sell the land, and his authority to grant it 
should appear on the face of the order, for the simple reason 
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that the law requires it. Purchasers at administrators’ sales 
are bound to know the law as well as other people, and it is 
no hardship to require them to ‘look to the administrator’s 
authority to sell the land of his intestate and see whether it 
is such as the law requires. The loose practice in the Courts 
of Ordinary in granting orders to administrators for the sale 
of the lands of their intestates, the Legislature intended to 
remedy and prohibit; but so long as the Courts ignore that 
intention, and presume that to have been done which the 
Code positively requires shall affirmatively appear on the face 
of the proceedings and order to be done, there is no prospect 
of any reformation in relation to that matter, and thus a very 
wise provision of the law will be defeated, and the title of the 
heirs to the lands of their deceased ancestor will depend on 
the presumptions of the Courts, instead of on a compliance 
with the positive requirements of the law enacted for their 
protection. In my judgment, the order of the Ordinary, set 
forth in the record, was not sufficient, under the provisions of 
the existing laws of this State, to divest the title of the heirs 
to the land of the intestate so as to authorize the administra- 
tor to make a legal sale thereof to the purchaser, and that the 
land was subject to the execution levied thereon as the prop- 
erty of the intestate. I am, therefore, of the opinion that the 
judgment of the Court below should be reversed. 


Wiii1am H. HaArvit1, plaintiff in error, vs. WiLu1AM B. 
Lowe, defendant in error. 


Where land is sold with none of the purchase money paid; bond for 
titles given and notes payable at different periods taken for the purchase 
money ; judgment obtained by the vendor on the first notes after they 
fell due, upon non-payment ; the land levied on under such judgment ; 
after the levy and a day or two before sale, a deed filed in the Clerk’s 
office, under section 3604 of the Code; the land sold and bought by 
the vendor who goes‘into possession, and some time afterward a third 
person, to whom the vendee had mortgaged it, after he obtained his 
bond for titles but before the filing and recording of the deed, fore- 
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closes his mortgage and levies on the land, and the original vendor 
and now holder of the land under the sheriff’s sale claims the prop- 
erty : 

Held, That the sale of the land was void, but that the lien of the vendor . 
upon the land for the purchase money was superior to the claims of 
all creditors who gave credit before the filing and recording of the 
deed, and that such creditors could not subject the land to the payment 
of their debts by levy and sale, the filing and recording of the deed 
for the purpose contemplated by the statute, not being such a convey- 
ance of the title to the defendant as to give them any claim upon it, 
as against the vendor, who can now levy and subject the property to 
the payment of the purchase money by pursuing the mode prescribed 
by the statute. 


Claim. Bond for titles. Levy and sale. Filing deed. 
Vendor’s lien. Mortgage lien. Before Judge Hopxrns. 
Fulton Superior Court. April Term, 1871. 


An execution in favor of William B. Lowe against one Lee 
Smith, founded upon a mortgage executed October 10th, 1866, 
for $350 00 principal, and $20 00 interest to October 9th, 1867, 


the date of the rule absolute, and issued on October 27th, 1867, 
was levied on December 7th, 1867, on the lot of land de- 
scribed in said mortgage, to-wit: Part of land lot number fifty, | 
in the fourteenth district of originally Henry, now Fulton 
county, containing three-fourths of an acre more or less. On . 
the seventh day of January, 1868, William H. Harvill filed 
a claim to said property. 

The issue upon the claim was submitted to the presiding 
Judge, upon the following agreed statement of facts: 

“Harvill owned the land levied on and agreed to sell it to 
Lee Smith, took his note for the purchase money and gave 
Lee Smith his bond for titles. Harvill obtained judgment 
upon part of Smith’s notes, and levied upon said Jand to make 
the purchase money; he filed no deed to Smith before making 
the levy, but did file one in the Clerk’s office of said Court a 
day or two before the sale under said levy. At the sale Har- 
vill bid off the land for less than the purchase money; two 
hundred and fifty dollars of the purchase money and costs are 
yet unpaid.. Harvill bid it off at the sheriff’s sale on the first 
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, Tuesday of August, 1867. Lowe’s judgment against Smith was 
obtained on the 9th of October, 1867, and levied on this land 
on the 7th of December, 1867, W. H. Harvill having been in 
possession ever since his purchase, Lee Smith being in posses- 
sion until the sale.” The bond for titles alluded to was from 
Harvill to Smith, dated October 9th, 1866, in the usual form, 
for the land described in the levy at $1,000 00 to be paid as 
follows: $100 00 this day, and $100 00 to be paid monthly 
on the first of each {month thereafter until the sum of 
$1,000 00 was paid. 

The Court held the land subject to the Lowe judgment and 
ordered the execution to proceed. 

Counsel for Harvill moved for a new trial upon the follow- 
ing ground, to-wit: 

“Because the judgment was wrong upon the facts submit- 
ted, and because of mistake in this: Counsel agreed upon 
the facts as they understood them to be, but have since learned 
that no part of the purchase money has ever been paid. The 
allusion to $250 00 of the purchase money being yet unpaid 
was intended by said agreement to mean that Harvill’s bid at 
sheriff’s sale was $250 60 short of the original purchase money, 
and not that Smith had paid the purchase money, and the 
admission in the agreement that part of the purchase money 
had been paid was a mistake of counsel.” 

The Court refused a new trial, and counsel for William H. 
Harvill excepted and assigns said ruling as error. 


A. W. Hammonp & Son, for plaintiff in error. 

Ist. Delivery to grantee necessary to pass title by deed: 17 
Ga. R., 267; 30 Ibid., 899 ; Code, secs. 2648, 2651. 
. 2d. Act of 1847 is codified in Code, sec. 3604. 

3d. 22 Ga. R., 116, does not affect this case. 


Junius Hittyer; Hitiyer & Broruer, for defendant’ 
Ist. The sheriffs sale to Harvill conveyed no title: 22 Ga. 


R., 116. 
od. The statute requires the deed to be filed before levy: 


22 Ga. R., 116; Code, sec. 3604. 
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MontTGOMERY, Judge. 


The mortgage from Smith to Lowe in this case was noth- 
ing more than a mortgage of whatever interest Smith had at 
the date of the mortgage. Possibly, if Smith had acquired 
complete title to the land between the date of the mortgage 
and its foreclosure, he wou!d have been estopped to deny Lowe’s 
right of foreclosure upon the entire estate which he held. 
His mortgage certainly does not estop Harvill. Does the deed? 
Suppose Harvill had filed his deed after the mortgage had 
been foreclosed, and the land levied on under the mortgage 
execution? Manifestly the execution of Harvill must have 
taken precedence of the mortgage fi. fa. under section 3604 
of the Code. True, the sale of the land, under the levy 
made before the deed was filed, is not in accordance with the 
statute, and, therefore, invalid ; but that leaves the case pre- 
cisely where it would have been had Harvill filed his deed, 
and before he could levy the mortgage creditor had antici- 
pated him and levied his execution. To state the facts, as it 
seems to me, is to decide the case. Had the mortgage been 
made after the deed was recorded, and before Harvill had 
levied, the case might have been different, though even then 
it is difficult to see why the judgment lien of Harvill would 
not have attached eo instanti that the deed was recorded to 
the exclusion of “any other judgment or encumbrance saninet 
the defendant.” 

The act of registering a deed does not amount to such a 
delivery of it as will transfer the title from the grantor to the 
grantee. Its being placed on record by the direction of the 
grantor is, at most, but prima facie evidence of its delivery, 
which may be explained and rebutted: Wellborn vs. Weaver 
et al.,17 Georgia, 275. 

Judgment reversed. 


VoL, xiv. 16, 
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Wiu1am R. PHIties, plaintiff in error, vs. M. B. Nasu, 
defendant in error. 






1. Where there is an existing partnership and the members take in a 
new partner, by a written instrument signed by the old members and 
the new, which written instrument recites and acknowledges the pay- 
ment of a certain sum fixed by the incoming partner, and conveys to 

* him one-third interest in the assets, and consents that he shall have a 

third interest in the profits, the new partnership is complete on the 
execution of the instrument, notwithstanding it may be agreed that an 
account of the stock shall be taken, and if it exceeds a certain sum 
the new partner shall pay one-half of that sum. 

2. When there is an existing partnership under a fixed firm name, and 
a new partner is taken in, and there is no change in the firm name, 
the new partner is to be considered a dormant partner, unless it ap- 
pears that his connection with the firm is, by publication or other acts, 

*made known to the public. 

8. A dormant partner is liable to everybody dealing with the partner- 
ship for its contracts and defeasances whilst he remains a member of 
the firm, whether those dealing with the firm have knowledge of his 
connection therewith or not. 

4, But a dormant partner is not liable to those dealing with the firm after 
his withdrawal, even though he give no notice of his withdrawal, ex- 
cept to those who know of his connection with the firm. To such as 
had such knowledge he is liable, even for contracts made after his 
withdrawal, unless they have notice of his withdrawal. 

5. When, by the partnership articles, one of the partners has a “ right 
of withdrawal within ten days’ notice,’’ and he gives the notice the 
next day after the articles are signed, but no entry is made on the 
partnership articles of dissolution until some time afterward, when it 
is entered and signed by the firm name, which firm name does not 
contain the name of the retiring partner, it is a question of fact for the 
jury to determine whether the dissolution took place within the ten 
days, or not until the writing on the back of the partnership articles 
was made. 

When goods are consigned to a partnership for sale, and after the 
consignment and whilst the goods are still on hand, a dormant partner 
’ retires, and subsequently the consignor makes a new contract with the 

head of the old firm, of such a character as amounts to a novation of 

the consignment, the retiring dormant partner is not liable, even 
though he gives no notice of his withdrawal, unless it appear that the 
consignor had knowledge that he was a partner. 


Partnership. Dormant partner. Novation. Withdrawal. 
Notice. Before Judge Hopkins. Fulton Superior Court. 
October Term, 1871. 
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M. B. Nash brought complaint against Jefferson L. Rich- 
mond, Jane E. Simms and William R. Phillips, partners, 
under the name and style of J. L. Richmond & Company, for 
the sum of $310 00, with interest, alleged to be due on an ac- 
count for the sale of tobacco consigned to said firm. 

The defendant, Phillips, pleaded no partnership. 

Plaintiff introduced, as a witness, the defendant, J. L. Rich- 
mond, who testified, that the account sued on was correct ; it was 
for tobacco consigned to J. L. Richmond & Company, on the 
25th day of January, 1870, to be sold by them; that said to- 
bacco remained on consignment until in April, 1870, when 
the plaintiff authorized witness to manufacture the tobacco or 
work it up and pay him in manufactured tobacco, at a certain 
price; this was after plaintiff had been notified that Mrs. 
Simms had withdrawn from the firm of J. L. Richmond & 
Company. Witness testified, that W. R. Phillips became a 
member of the firm of J. L. Richmond & Company on the 
20th December, 1869, as the written contract will show, (which 
written contract being shown him, he stated that it is the one 
alluded to,) and that said Phillips, as witness understood, re- 
mained a member of the firm until the date of an entry upon 
said written contract, of date, February 10th, 1870; the first 
notice witness had of Phillips’ withdrawal was on the date 
last mentioned ; the firm of J. L. Richmond & Company was 
composed, originally, of J. L. Richmond and Jane E. Simms, 
and so remained until Phillips came in, as shown by the instru- 
ment referred to before; after Phillips’ withdrawal, on Feb- 
ruary 10th, 1870, the firm remained as before, composed of 
witness and Jane E. Simms, until in May, 1870, when Mrs. 
Simms withdrew. Witness was shown a letter from himself 
to the plaintiff, of date May 10th, 1870; he stated that he 
had written it, and in connection therewith also said that the 
plaintiff had, in pursuance of what is stated in said letter, 
authorized him, Richmond, to manufacture or work up the 
tobacco sued for in this case and pay him for it in manufac- 
tured tobacco, at a certain price; witness proceeded to, and 
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did manufacture the tobacco, but never paid him, because 
Phillips prevented the delivery of the manufactured tobacco ; 
all the tobacco on hand at the time of the dissolution between 
him and Jane E. Simms was turned over, some to Phillips & 
Flanders, and some to Jane E. Simms, and about $1,000 00 
worth sold to Meador & Brother; Phillips & Flanders had 
made divers advancements to the firm, of cash; the account 
with Phillips & Flanders was fluctuating ; at one time, the 
firm was indebted to them in the sum of $5,500 00; at an- 
other for $1,500 00, for cash advanced. Phillips never looked 
into the books of the firm, nor was there ever any accounting 
with him of the losses and profits; when the business finally 
closed, Phillips took all the stock, ete., on hand, which was 
worth about $12,000 00, and got this identical tobacco. 
Plaintiff then read in evidence the written agreement refer- 
red to by witness, Richmond, signed W. R. Phillips, J. L. 
Richmond and Jane E. Simms, and witnessed by Frank Mills, 
dated October 20th, 1869, together with the statement on the 
back of the same, signed by J. L. Richmond & Company, 
dated February 10th, 1870, of which the following is a copy: 


“ ATLANTA, GEORGIA, Fulton county. 


“Received of W. R. Phillips thirty-five hundred dollars in 
full for one-third interest in all the machinery and all other ar- 
ticles belonging and appertaining to our manufacturing estab- 
lishment in the Rock House on Forsyth street, where we are 
now manufacturing tobacco, which is estimated and valued at 
thirty-five hundred dollars, and also in full for all the manu- 
factured tobacco in the factory, one hundred and eighty-eight 
boxes, as well as the balance due on fifty boxes stored at Sharpe, 

‘Borroughs & Company, of this city, and also nine hundred 
and seventy-three dollars worth of leaf tobacco, en route to us, 
and about five hundred dollars worth in the factory of leaf 
tobacco, stems, trash, boxes, lumber, etc., and all the movable 
property belonging to us by reason of said manufactory as 
well as an account against the hands of said factory for two 
hundred dollars, which is estimated in the aggregate to be 
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worth seven thousand dollars. Should it not sum up to the 
seven thousand dollars as estimated above, or should it run 
over, then the said W. R. Phillips shall pay in one-half of 
the amount into the said firm. The machinery, stock on 
hand, ete., with this amount of thirty-five hundred dollars, 
makes a capital of ten thousand dollars. For this advance 
the said W. R. Phillips is entitled to one-third of all the 
profits, and one-third interest in all on hand, with the under- 
standing and agreement that the manufactured tobacco on 
hand, and all to be manufactured, shall be turned over to 
Phillips & Flanders, who are to sell at usual commissions 
known among commission men of this city, and make advances 
of all taxes on said tobacco at usual rates. Now, should the 
said W. R. Phillips, from any cause, wish to withdraw from 
this trade, he can do so within ten days’ notice, and we will 
pay him this advance back and two per cent. per month for 
his profits. Should the said Phillips find it necessary to 
add more capital, he is to have two per cent. per month 
for the advance. 
(Signed) “'W. R. PHILLIPS, [1. s.] 
“J. L. RICHMOND, [1. s.] 
“JANE E. SIMMS, [1. s.] 


“Signed in presence of, this 20th day of December, 1869. 
(Signed). “FRANK MILIs.” 


And the following signed by J. L. Richmond & Company, 
of date February 10th, 1870, was then introduced, to-wit: 


“W.R. Phillips, having given notice that he would not bea 
partner of the firm of J. L. Richmond & Company, without ever 
looking into the business, we agree that he is not a partner, 
but agree to carry out all the other provisions of the contract 
in giving him control of the assets until his and P. & F.’s 
advancements and commissions are paid. 

(Signed) “J. L. RicomMonp & Company. 

“February 10th, 1870.” 
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Plaintiff then read in evidence the letter referred to by wit- 
ness, Richmond, written by him to plaintiff, may. 10th, 1870, 
of which the following is a copy, to-wit : 


“Office of J. L. Ricamonp & Company, 
“Tobacco Manufacturers, 
“Rock-house Factory, Forsyth Street, 
“ ATLANTA, GA., May 10th, 1870. 
“M. B. Nasu, Esq., Louisville, Ky.: 

“ Dear Sir—Yours to hand, giving us a very fair raking, 
and too, I do not know but what it’s just, but as a plea I must 
state that I have bought Mrs. Jane E. Simms out, and have 
been very scarce of funds since, and as soon as I can get reg- 
ularly to running you shall have your money. Hoping this 
excuse a plausible one, and satisfactory. 

“T am yours, etc., 


(Signed) “J. L. RicomMonp.” 
Plaintiff closed. 


Defendant, William R. Phillips, was then introduced in be- 
half of himself, and testified that he never was the partner of 
J. L. Richmond and Jane E. Simms, nora member of the firm 
of J. L. Richmond & Company ; that the next day after signing 
the agreement, by which he was to become a member of the 
firm, he notified J. L. Richmond that he would not, be a mem- 
ber; witness sometimes went to the factory of J. L. Rich- 
mond & Company, but only to look at the stock’on hand, 
which, by the agreement, he was to control as the security for 
the money which he had advanced; he never looked into the 
books of the concern; made no inquiry into the profits or 
losses, nor did he participate in either; no list or inventory 
of the property of the firm was ever presented to him nor 
any valuation of the same made. 

Defendant, Phillips, introduced Thomas J. Phillips, who 
testified that on the next day after signing the agreement 
of W. R. Phillips, J. L. Richmond and J. E. Simms, on the 
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20th December, 1869, by which they were to become part- 
ners, he, witness, heard defendant Phillips tell J. L. Rich- 
mond that he would not be a partner of J. L. Richmond & 
Company ; ‘this occurred when a draft came in for $1,600 to 
be paid for J. L. Richmond & Company; Phillips & Flan- 
ders advanced the money to discharge the draft, and were to 
be paid by consignments of tobacco to be made by J. L. Rich- 
mond & Company; defendant Phillips then gave notice to 
J. L. Richmond that he would not be a partner as contempla- 
ted by the agreement signed the day before. 

Counsel for defendant, J. E. Simms, introduced Thomas J. 
Simms, who testified that according to his recollection J. E. 
Simms withdrew from the firm of J. L. Richmond & Com- 
pany, in April, 1870; after this, some time, there was a lot of 
tobacco of the firm which had been turned over to Jane E. 
Simms as her own, left in the factory, together with another 
lot belonging to W. R. Phillips, upon all of which the taxes 
were not paid, and the same was locked up by the revenue 
officers, who had one lock on the house; Phillips had one 
lock, and Richmond had a lock. 

He gave notice to the plaintiff of his wife’s withdrawal from 
the firm, by letter, and afterwards told him. 

Defendant, Simms, introduced Joe L. Wall, who testified 
that he kept the books of the firm of J. L. Richmond & Com- 
pany; that the firm was composed of J. L. Richmond and 
Jane E. Simms at first, but he was informed that they took 
Phillips in as a partner; that Phillips never looked into the 
books. 

J. L. Richmond, reintroduced, said that he was not present 
when the said draft of $1,600 00 was presented to Phillips, 
and never had any notice of Phillip’s wish to withdraw until 
the date of said paper of 10th of February, 1870; that he was 
broke, but that Phillips got what he had. 

The defendant having offered no other testimony, the case 
was submitted to the jury under the charge of the Court, 
which was as follows: 

“Tf you should find, from the testimony, that defendant, 
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Simms, was a partner at the time the consignment was made, 
and that she withdrew from the firm, and gave notice to the 
plaintiff of the withdrawal, and after notice was given plain- 
tiff agreed with Richmond, or Richmond & Phillips, that this 
tobacco should be manufactured, and the whole or a part of it 
when manufactured delivered to him, and it was manufac- 
tured, that would be such a change in the consignment as 
would discharge Simms from liability. If after notice of her 
withdrawal plaintiff agreed with Richmond, or Richmond & 
Phillips, that he would take manufactured tobacco in satisfac- 
tion of the debt, and the manufactured tobacco was not deliv- 
ered, that would not discharge her. Defendait Phillips in- 
sists that he was not a partner of the firm of J. L. Rich- 
mond & Company. The written agreement that was read to 
you makes him a partner. By a proper construction of that 
paper he was a member of that firm. If you should find 
that after the consignment was made Phillips withdrew from 
the firm, and gave notice to the plaintiff of the withdrawal, 
and after the notice was given plaintiff agreed with Rich- 
mond, or Richmond and Simms, that this tobacco should be 
manufactured, and the whole or a part of it when manufac- 
tured delivered to him, and it was manufactured, that would 
be such a change of the consignment as would discharge Phil- 
lips from liability. If after notice of his withdrawal plain- 
tiff agreed with Richmond, or Richmond and Simms, that he 
would take manufactured tobacco in satisfaction of the debt, 
and the manufactured tobaccco was not delivered, that would 
not discharge him.” 

The jury returned a verdict for the plaintiff against the de- 
fendants, James L. Richmond and W. R. Phillips, for the 
sum of $310 00, with interest from May 10th, 1870. 

_ The defendant, Phillips, moved for a new trial, upon the 
following grounds, to-wit : 

Ist. Because the Court erred in charging the jury as fol- 
lows, to-wit: “If you should find, from the testimony, that 
the defendant, Simms, was a partner at the time the consign- 
ment was made, and that she withdrew from the firm, and 
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gave notice to the plaintiff of the withdrawal, and after the 
notice was given, plaintiff agreed with Richmond, or Rich- 
mond and Phillips, that this tobacco should ve manufactured, 
and the whole, or a part of it, when manufactured, delivered 
to him, and it was manufactured, that would be such a change 
of the consignment as would discharge Simms from liability.” 

2d. Because the Court erred in charging the jury as fol- 
lows: “If, after notice of her withdrawal, plaintiff agreed 
with Richmond, or Richmond and Phillips, that he would 
take manufactured tobacco in satisfaction of the debt, and the 
manufactured tobacco was not delivered, that would not dis-, 
charge her.” 

3d. Because the Court erred in charging the jury as follows, 
to-wit: “ Defendant, Phillips, insists that he was not a part- 
ner in the firm of J. L. Richmond & Company, The written 
agreement that was read to you makes hima partner. By a 
proper construction of that paper, he was a member of the 
firm.” 

4th. Because the Court erred in charging the jury as fol- 
lows, to-wit: “If you should find that, after the consignment 
was made, defendant, Phillips, withdrew from the firm and 
gave notice to the plaintiff of the withdrawal, and after the 
notice was given, plaintiff agreed with Richmond, or Rich- 
mond and Simms, that the tobacco should be manufactured, 
and the whole, or a part of it, when manufactured, delisteend 
to him, and it was manufactured, that would be such a change 
of the consignment as would discharge Phillips from liabil- 
ity.” 

5th. Because the Court erred in the following charge to the 
jury, to-wit: “If, after notice of Phillips’ withdrawal, plain- 
tiff agreed with Richmond, or Richmond and Simms, that he 
would take manufactured tobacco in satisfaction of the debt, 
. and the manufactured tobacco was not delivered, that would 
not discharge Phillips.” 

6th. Because the verdict of the jury was contrary to law 
and equity and the charge of the Court. 

7th, Because the verdict of the jury was contrary to the 
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evidence, and thoroughly and decidedly against the weight of 
the evidence. 

The motion for a new trial was overruled by the Court and 
the defendant excepted, and assigns said ruling as error. 


Couturier, Mynattr & Cotxier, for plaintiff in error, sub- 
mitted the following brief: > 

1st. No evidence in the case on which to base the first par- 
agraph of the Court’s charge: Henderson vs. Stiles, 14 Ga., 
135; Gorham vs. Campbell, [bid., 137. . In the same part of 
the charge, the Court tells the jury that the change in the con- 
signment would discharge Simms, inferentially, not Phillips: 
Gorham vs. Campbell, 14 Ga., 137. _ 

2d. The face of the contract shows that the Court erred in 
its construction; besides, the agreement, alone, would not 
make them partners: Code, 1880; Collyer on Partnership, 
numbers 1082-3, 7,8; Parson’s Part., 6. But the Court an- 
nounced the conclusion of the question in issue by the plea of 
no partnership. He does not simply tell the jury the mean- 
ing of the instrument, but decides the question in issue by the 
plea. “Construction implies uncertainty :” 2 Par. Con., 500. 

3d. The Court erred in charging that it was necessary for 
Phillips to give notice of .his withdrawal : Code, 1870, 1875 ; 
Collyer on Part., sec. 536. 

4th. The change of consignment from authority to sell to 
authority to manufacture, releases Phillips, even if he had 
been a partner: Humfries vs. Chastain, 5 Ga., 166; Bonner 
vs. Douglass, adm’r, 25 Ga., 714. But would this ruling re- 
lease Mrs. Simms, who does not plead no partnership? Code, 
1888. 

5th. The Court errs in the first paragraph of the charge, by 
directing the minds of the jury to the question of, whether or. 
not Mrs. Simms was a member of the firm, when there was ~ 
no plea filed by her, denying the partnership: Wyatt vs. 
Elam, 19 Ga., 335; Family vs. Pryor, 15 Ga., 263 ; Amos vs. 
Amos, 12 Ga., 100. 

6th. All agree that Phillips retired on the 10th February. 
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The goods were then on consignment to sell. No trust or 
confidence had been reposed in him; how, then, could he be 
expected to answer for the goods? Parson’s Part., 415, et seq. 
7th. The Court, by his charge that Phillips is a partner, 
withdraws from them the evidence of William Richmond and 
Thomas Phillips: that Phillips notified Richmond, next day 
after making the articles, that he would not be a partner. 


A. W. Hammonp & Son, for defendant, replied as follows : 

Notice of dissolution necessary: 30 Ga. R., 691 ; 31st, 403 ; 
R. Code, sec. 1885. Court’s duty to construe writing: 35 
Ga. R., 234; 7th, 494; 29th, 733. The paper made Phillips 
a partner: R. Code, sec. 1880. He was not a dormant part- 
ner: Collyer on P., sec. 4, and cases cited. Mrs. Simms’ re- 
lease avails Phillips nothing here; the judgment is of no 
force, as between them. 


McCay, Judge. 


1. We think it but a fair and reasonable construction of the 
writing entered into and signed by all the parties in this case, 
that the contract of partnership was complete on the execu- 
tion of the instrument. That it was necessary to take an ac- 
curate inventory of the stock, and the amount on the books 
were only matters of detail that were not conditions of the 
contract taking effect. The words of the instrument pass a 
present interest to Phillips, and the moment the instrument was 
fully executed he had a legal title to the interest conveyed. 
The arrangement for taking stock was only for the purpose of 
ascertaining the price. The terms of the instrument show a 
clear intent to pass a present title to Phillips. This is suffi- 
cient to give Phillips a legal interest, even though there be 
yet something to be done to ascertain the quantity: See Ben- 
jamin on Sales, book 1, part 2, chapter 4, and the author- 
ities cited. If Phillips acquired then a legal interest in the 
stock, it would be a perversion of the intent of the parties to 
say he did not forthwith become a partner. 

2. The name of each ostensible, open partner ordinarily 
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appears in the designation of the firm—the partnership name 
as it is called; but one is not necessarily a dormant partner 
because his name is not included in the partnership name. To 
constitute a dormant partner it must be intended that his 
name shall not be known to the public. If in any way one 
holds himself out as a partner, or knowingly permits himself 
to be so held out, he is liable as an ostensible partner what- 
ever may be the agreement between the partners themselves: 
Story on Partnership, 980. Collyer on Partnership, book 1, 
chapter 1, section 1. See also, 3 Kent’s Commentaries, 31, 
4th edition; United States Bank vs. Binney, 5 Mason’s Re- 
ports, 176, 185. The name of Phillips does not appear in 
the firm name, and the evidence tends to show that he was 
not in fact known or intended to be known to the public as a 
er. 

3. The liability of a dormant partner, to all who deal 
with a firm during his connection with it, is well settled. He 
is liable just as though he were an ostensible partner, even 
though the person dealing with the firm does not know of his 
connection at the time of the dealing. And this grows out of 
the fact that he gets the benefit of the dealing, whatever it 
may be: Winship vs. Bank of the United States, 5 Peter’s 
Reports, 529; Etheridge vs. Binney, 9 Peck, 272; 1 Douglass, 
371; Coop vs. Eyn, 1; H. Black 37. And this is so, even 
if there be a private agreement between the partners to the 
contrary: Gow on Partnership, 12, 18 ; Collyer on Partner- 
ship, book 1, chapters 1, 11, 27; 4 East, 144. 

4. If, however, a dormant partner retire, he ceases to be 
liable, even though he fail to give notice of his retirement, 
except, indeed, that he must give notice to those who are aware 
of this connection with the firm: Story on Partnership, section 
159; Collyer on Partnership, book 1, chapter 2, section 2; 
2 Kent’s Commentary, 68, 4th edition ; Newmarch vs, Clay, 
14 East, 239. And this rule is founded on the principles of 
justice. Since as a dormant partner is only liable by reason, ' 
not of the credit his name gives the firm, but by reason of his 
receipt of the profits, it follows that when he ceases to receive 
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any portion of the profits his liability ceases. But if his name 
be known, then it is presumed that his name gives the firm 
credit, and to such as have the knowledge he must give notice 
of his retirement, or he will continue liable: See Story on 
Partnership, section 80. 

5. When this dissolution in fact took place is a question 
for the jury. There is evidence on both sides, that is, Phil- 
lips and his son fix the date the very next day after the sig- 
nature of the articles, whilst Richmond fixes it at the date of 
the entry on the articles. We do not think that entry is con- 
clusive. It may or it may not have been made by Phillips’ 
consent. The fact that it is signed by the firm name does not 
conclude Phillips, for if the partnership had been previously 
dissolved Richmond would have had no right to sign the firm 


name. 

6. The general rule is well settled that if a creditor of a 
firm which has been dissolved, by the retirement of a partner, . 
accept the new firm as his debtor, either by taking its obliga- 


tion for the debt, or by an alteration of the contract with the 
new firm, the retiring partner is discharged: Story on Part., 
sec. 156; Collyer on Part., b. 3, chap. 3, sec. 3; Lyth vs. 
Ault., 11 E. Law and E. Rep., 581. As a matter of course 
this rule is to be applied with reference to the question of 
notice, as in other cases, for if the creditor be one having a 
right to notice, and deal with the new firm without notice of 
the change of the parties, his acts of novation do not affect his 
rights, since he supposes he is still dealing with the old firm. 
Judgment reversed. 


Tuomas ONEAL, plaintiff in error, vs. THE STATE OF 
GEorGIA, defendant in error. 


1. It is not error in the Court to call for trial, at a special term for thes 
trial of criminal cases, a case which was continued at the preceding 
regular term ; nor is it error to try it at such special term in the absence 
of any showing for a continuance on the part of the defense. 
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2. A juror who married the widow of the prosecutor’s uncle is not, on 
that account, an incompetent juror. 

8. Newly discovered evidence, to warrant the granting of a new trial, 
must be such as would probably have produced a different verdict had 
it been introduced on the trial; and where it was communicated to 
defendant's counsel before the argument had closed, who declined then 
to introduce it, and, assuming it to be true, a want of diligence is 
shown, a new trial will not be granted on this ground. 

4. Where the eviderce does not warrant a charge as to reasonable fears 
the failure of the Court to charge upon that subject is not error. 

5. The verdict in this case is not contrary to the charge, the evidence, 
nor the weight of evidence, neither is it without evidence to support it. 


Criminal law. Special terms. Juror. Newly discovered 
evidence. Charge. Before Judge Hopkins. Clayton Supe- 
rior Court. December Term, 1871. 


Thomas Oneal was placed on trial for the murder of Joseph 
M, Anthony. The defendant pleaded not guilty. 

The case was called at a special term held for the trial of 
criminal cases. The defendant objected to the trial on the 
ground that said cause was regularly called and continued at 
the September term of said Court next preceding said special 
session, and was therefore not in order for trial. ‘The objection 
was overruled and defendant excepted. 

The following evidence was introduced for the State. 


J. McConneELL, sworn: “I knew Joseph M. Anthony 
who was killed ; it was last year, Christmas eve night, on De- 
cember 24th, 1870; I saw defendant that night; I had been 
helping in McConnell & Elliott’s ; he came into the grocery ; 
he walked back to the fire to warm, and Rufus Oneal came 
walking out of the bar-room ; Anthony was standing a little 
in front of him; I heard some few short words; I do not 
know what they said; it appeared there was a little difficulty 
between them; Rufus Oneal run his hand in his pocket; 
Anthony asked him if he was going to draw his knife ; Rufus 

“is the brother of defendant, I believe; I did not see a knife 
drawn, nor weapon of any kind; Anthony put his hand on 
Rufus Oneal’s shoulder and said, ‘my friend I am not mad 
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with you ;’ they stepped back two or three steps from where 
I was; I told them they must have no fuss; defendant was 
behind Rufus and stepped round to the right and shot Anthony 
in the right temple; at the time Rufus and Anthony were 
‘talking, he was about six feet from the fire; they were faciig — 
each other; Anthony’s back was to the fire; I think he had 
on a black cloth coat ; Rufus Oneal was just in front of de- 
ceased ; I was at the fire place rather to the right of them; I 
was right at them—net more than six steps off; defendant 
was a little off to the right—behind his brother—not more 
than a step or two. At the time of the shooting, they were to 
the south—towards the door—about three steps; defendant 
jumped around to the right and shot deceased in the right tem- 
ple; I never saw deceased strike a lick; they appeared in sort 
of a scuffle backing; the ball hit him in the temple; he fell 
like a beef; he had no weapons on him, or stick, that I saw ; 
deceased said, ‘my friend, Iam not mad with you, don’t draw 
your knife on me;’ I never saw a knife drawn ; I suppose the 
room is about sixteen feet by eighteen or twenty feet; the 
expression made by deceased was loud enough to be heard; 
others were standing by, and could have heard it; deceased 
had been in only a little while; the Oneals had been there 
pretty much all day long; I was keeping bar then; nothing 
was said to deceased when he came in, that I recollect; I have 
testified to all I heard between them; I do not know why 
Rufus Oneal attempted to draw his knife; I heard no quar- 
relling ; they never spoke to each other; defendant was right 
close to him when he fired at him—rather too far off for pow- 
der to burn ; the pistol was about a medium size Colt’s pistol ; 
defendant was four feet off; when he fired he stepped to the 
right. After firing the pistol they (Rufus and defendant) both 
broke and ran; my brother caught defendant, I think ; High- 
tower caught Rufus; defendant was caught right in the centre 
of the house; my brother jumped over the counter and caught 
defendant in the middle of the room; my brother turned the’ 
weapon over to the officer; he took it away from defendant; all 
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this occurred in McConnell & Elliott’s grocery, Clayton county, 
State of Georgia.” 

Cross-examined: “T had been in the house all day; I do 
not know how many were present; there were several, I guess 
there were a dozen or very near it; I don’t think they were 
all in that room ; they were passing backwards and forwards, 
I think; Mr. Mann was there, and Wiley Steward ; Thomas 
Tucker was there; he was drinking and playing billiards; 
Geo. Mansfield was in there; I never saw him until after 
dark ; he may have been a little drinking; they were drink- 
ing right smart; I don’t think deceased was drinking much ; 
he had not been in long. I had seen them (defendant and 
his brother) often in and out; I was in front of the fire; de- 
ceased was a little to the right of me; Rufus was in front of 
deceased, a little to my right; he came in from the bar-room; 
I turned round ; there looked like there was a little jawing; 
I told them to have no fuss; the door is south; the counter 
was rather east ; the fire place was in-the west; I could not 
hear what was said at first; it looked like there was going to 
be a difficulty ; I told them not to have a difficulty in the 
house ; deceased put his hand on R. Oneal’s shoulder, and 
said, “my friend, don’t draw your knife on me;” Rufus’ face 
was towards me; deceased was a little to my right; he was 
nearer to me than Oneal; deceased was facing Rufus Oneal. 
I was sworn on the committing trial in this case; I think I 
swore about same as I do now; I don’t think I said the words, 
“slap on his shoulder ;” my evidence was taken down ; I be- 
lieve it was read over to me at the time; deceased had his 
hand on Rufus’ shoulder ; the party rather went south ; Rufus 
gave back, and seemed as though he was going to draw his 
knife; he stepped back soon as I told them they must have no 
fuss ; then I saw defendant jump round; he came right be- 
hind Rufus. I do not recollect whether defendant was in at the 
start or not; I saw defendant jump round, and saw him shoot 
deceased ; I tried to stop it; I do not know positively the time 
defendant came in, whether with Rufus or not; defendant was 
right behind Rufus Oneal ; I was next to the fire when it com- 





ATLANTA, JULY TERM, 1872, 233 
Oneal vs. The State of Georgia. 


menced; they sort of backed a few steps; defendant never 
spoke to deceased at all ; deceased had not his hands on Rufus’ 
shoulder at the time defendant shot; deceased was sort of fol- 
lowing, and Rufus was backing sort of ; I saw no other scuf- 
fle at all but that ; I never noticed those that stood by the fire. 
It was very still times for Christmas eve; there had been right 
smart excitement during the evening, but not during the night; 
there was no quarreling during the evening that I knew of; I 
do not know that I was excited when I went to the fire ; when 
a pistol is fired it will excite most any man who has any feel- 
ing about him ; I think Mr. William Tucker and Thomas Tuck- 
er were there; the marshal had been in there; I don’t know if 
he was there at the time of shooting ; my brother was behind 
the bar at the time; I never heard defendant speak a word ; 
don’t think he spoke at all; I don’t think any other person 
tried to suppress the difficulty ; if he did, I did not hear him; 
I requested them to have no difficulty in the house; I suppose 
deceased would weigh one hundred and forty pounds, may-be 
more; I guess Rufus Oneal would weigh one hundred and 
thirty-five or one hundred and forty pounds; deceased was 
about twenty-eight or thirty years of age—perhaps a little 
older or younger; I don’t know his. age; I do not know the 
age of these two young men; I think Rufus is a young boy, 
hardly grown, from his appearance.” 

J.T. MANN, sworn: “I knew deceased; I was present 
when he was killed; I know defendant when I see him ; that 
is he (identifying prisoner ;) I don’t know how far apart they 
were at the firing; I was in the room at the time; I was sit- 
ting at the fire; deceased was standing on my right; he was 
talking to Rufus; Rufus had been talking some little time 
before the difficulty; I paid no attention to the difficulty; 
heard deceased say to Rufus, ‘I am not mad, and don’t get 
mad;’ right after that he asked, ‘what is in your hand? im- 
mediately he stepped back in rear of me and said something, 
I do not know what it was; I rose and turned around ; about 
the time I turned around deceased fell up against the door; I 
do not know whence the shot came; I did not see defendant 

VoL, xLvir. 16, 
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at the time; I did not know who did it; I did not see Rufus 
Oneal then; deceased was standing with back to the fire; 
Rufus was in front of him (deceased), at the time deceased 
asked ‘what is that in your hand;’ I had seen defendant 
and Rufus on that night, but I had not noticed them; I don’t 
know how long before; I don’t know where defendant was at 
the time this was passed; deceased was rfot far from me; not 
more than three feet ; I was sitting in the chair; he was stand- 
ing; I heard deceased say ‘I am not mad, and don’t get 
mad ;’ in a very short time he (deceased) asked what is that 
he had in his hand; I examined deceased after he fell; I 
went to him and said: ‘Joe, are you hurt much?’ he did not 
answer, and I just raised up and turned and said: ‘Boys, 
catch him; they have killed Joe Anthony ;? some man re- 
marked, ‘I have got the man that done it, and his pistol ; you 
go back to Joe ;’ when deceased spoke, he said it in common 
language; he did not speak angrily; I did not think he did; 
he spoke in ordinary tone of voice, and said, ‘I am not mad, 
and don’t get mad, myself’ if there was any words passed be- 
tween them, I did not hear them; they broke and scuffled out; 
I don’t know if they were trying to get away or not; I went 
right to deceased; my recollection is that it was after the 
train went; between nine and ten o’clock ; deceased laid till 
fifteen minutes before or after three o’clock; had not spoke so 
I could understand him; I asked him if he knew me; I should 
say the shot killed him; I don’t think the ball came out; it 
went on the right side of his temple; deceased had no stick or 
weapon that I saw; I think deceased had on his common, every 
day clothes; he had on an overcoat; I don’t know if it was 
buttoned up or not. (Did deceased use any angry expressions 
_ during the conversation?) None at all, that I heard; all this 
occurred in Mr, McConnell’s billiard room, in Clayton coun- 
ty, State of Georgia, December 24th, 1870, last year ; I helped 
to take his over-coat off; I saw no weapon; I have known 
deceased since spring of 1858.” 

Cross-examined: I had been in the room, I suppose, about 
one and a half hours—I can’t be positive; the shooting oc- 
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curred about half-past nine o’clock ; I do not remember all 
that were there; there were defendant and Rufus Oneal, 
Billy Crane, and John McConnell ; I think Mr. Tucker was 
in there ; there were several others ; I don’t remember whether 
one or two Tuckers; I had taken one drink that night; I 
don’t recollect how long before ; it was Christmas eve night ; 
I noticed the parties being there; I was sitting with my face 
to the fire; deceased was to my right; I did not see John 
McConnell right then; I could not tell where he was; de- 
ceased was standing up; I was sitting on the left hand side 
as you go in; deceased was at my right; he was nearer the 
right hand side of the fire-place than I was; Rufus was in 
front of deceased, between him and end of billiard table ; 
Joseph was rather on my right; Rufus was in rear of him ; 
I can’t tell how far he was from deceased ; he was not far ; 
my attention was not attracted by any one else ; when I first 
thought anything was wrong, I heard deceased say he was 
not mad ; I was noticing him; it struck me there was some- 
thing wrong ; I heard Rufus make no reply, and I did not 
see the firing of the pistol ; I did not see the parties clinched ; 
I did not see deceased put his hand on Rufus’ shoulder at all. 
(Did you see defendant?) I don’t have any recollection of 
seeing him at the time I discovered something was wrong ;. 
there were parties passing around the table when deceased 
said I am not mad; I don’t know where defendant was ; 
where deceased fell is not more than ten feet from where I 
was sitting ; he fell to the right of door, not more than ten or 
or twelve feet ; he fell on his back with his head right toward 
railroad ; that was where he was lying when I got to him; I 
did not see John McConnell right at the time of the firing ; 
I saw him before and after that; I did not-hear the reply 
when he asked ‘What was in his hand? Deceased said 
something 1 did not understand, and did not speak angrily, as 
he stepped back, when deceased asked what he had in his hand ? 
I saw nothing in his hand ; they wereon my right at the time 
they backed out from me; I saw defendant in the room before 
it occurred ; I was not there during all the evening ; I suppose 
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it was eight or after when I went there I was sworn in the 
commitment trial in this case; there was no one playing on 
the billiard table at that time ; some of them had been play- 
ing keno; I do not know who all was in it ; I saw deceased ; 
I.saw both Oneals ; I played a game or two with them ; there 
was no difficulty that I heard or saw.” 

JoHn A. McConneELL, sworn: “I am a regular prac- 
ticing physician; I was called on to see J. M. Anthony on 
the 24th of Devember last; I found him in a prostrate con- 
dition from a gunshot wound in the right temple ; it was the 
right temple, ball penetrating base of brain, ranging inward, 
downward and forward to some extent ; I probed the wouad 
and it was about four or five inches deep ; it passed through 
the superorbital plate and right orbit, severing the right optic 
nerve. (What was size of the ball?) I suppose, from the 
orifice, it was a good sized pistol ball ; I could introduce the 
small finger in it (the orifice ;) the ball had passed in the 
direction of the throat, through into the throat; I can’t tell 
how far further ; I saw no place where it came out at; that 
wound could have been given by a pistol ball ; that wound 
killed him; I am satisfied it caused his death. I knew Mr. 
Anthony ; I had known him for a number of years ; he was 
a healthy man; I suppose between twenty-eight and thirty 
years of age; I knew nothing of the circumstances of the 
killing ; deceased died somewhere about three o’clock in the 
morning, five or six hours after the shooting; he died in 
this county from the effects of that wound; I heard the 
pistol shot ; I suppose I was not over one hundred feet off; 
I saw no parties attempting to escape; I was just in the act 
of stepping out of the door; I had been in to get some 
Christmas tricks ; I had stepped out just as the pistol fired.” 

Cross-examined: “The ball entered the temple; it ranged 
inward, downward, and somewhat forward; entered back part 
of temple; the position of the man shooting must have been 
rather to his side; I should think the ball entered the right 
temple; the ball may have been turned by the bone, and 
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changed its direction, throwing it downward; the range of 
the ball was inclined a little downward.” 

Wiii1am C. Tucker, sworn: “I know deceased; I am 
not acquainted with the Oneals; I know when I see them, 
Rufus and defendant; I was in McConnell & Elliott’s the 
night of thedifficulty about half an hour ; I don’t recollect ex- 
actly ; I saw the difficulty ; the first I saw we were all standing 
before the fire; it was cold; we were all crowding around 
the fire ; deceased was next to the fire ; Oneal was next to him, 
pushing ; crowd was pushing ; pushed deceased against Oneal ; 
that was Rufus Oneal; he said ‘mind how you push;’ de- 
ceased said he did not mean any harm ; they took hold of each 
other then, and about that time Mr. McConnell (John Mc- 
Connell) says, boys, don’t have no fuss; deceased said he did 
not mean any harm by it; Mr. McConnell said don’t have 
any fuss here; I forget what deceased said; he siid he was 
not mad; I think that was said when McConnell said don’t 
have no fuss; defendant rose up, and I forget what deceased 
said; he was not mad; defendant rose up at the time; de- 
ceased said ‘don’t you draw your knife on me’ (to Rufus;) 
that was not more than a minute before the firing ; I saw de- 
fendant when he shot at him ; defendant was sitting on the 
box; that is the man (identifying prisoner;) I saw Oneal 
catch deceased by the shoulder before the shooting; Rufus 
caught deceased by the collar; he pushed: him over in the 
corner; that is the way he happened to get away from the 
place where he was standing ; the pistol was fired in a second 
after that; deceased had no stick in his hand; he had no 
weapon in his hand to strike with; I saw defendant get up 
off the box and walk about seven feet; he had his pistol out 
when he rose up from his seat; he had on a shawl or blanket; 
I never saw anything until he jumped off his seat and shot 
quick ; he shot as if he was prepared to fire; he jumped right 
up and fired ; he never said a word ; just shot him; I don’t 
think he spoke a word before he shot; deceased fell as soon as 
he shot ; defendant ran from the back room to the bar-room ; 
Joseph McConnell caught him; he carried his pistol with 
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him ; some one caught Rufus ; I did not go out of back room; 
he made no effort to draw or use a weapon of any kind ; this 
occurred in McConnell’s grocery, 24th December last, in this 
county; I was not drunk; I knew what I was doing ; I did 
not drink.” 

Cross-examined : “TI had not taken any drink then nor since; 
I was in the room I suppose one-halfan hour ; Mr. Oneal was 
nearest to me, I think he was between me and deceased. De- 
ceased and Rufus were right in front of me and the fire; John 

McConnell wasstanding next to the fire, I think leaning against 
the mantel-piece ; I don’t remember where Mr. Mann was; Ru- 
fus finally pressed deceased out from the fire ; I could not tell 
what deceased’s position was exactly ; it was done so quick I 
could not tell; I can’t say that deceased put his hand on Oneal ; 
I can’t say say that I did see him; I saw it all ; I saw nothing 
in Rufus’ hand at the time; I heard all the conversation that 
passed after I came in; I heard deceased say he was not mad ; 
Rufus said to deceased, ‘don’t run over me ;’ I suppose Rufus 
pushed deceased perhaps ten feet against the desk ; deceased 
was next the fire; Rufus was behind him, and Mr. Oneal 
pushed deceased over in the corner; I don’t recollect that I 
said (on preliminary examination) that the deceased unbut- 
toned his coat; I did not see him put his hand behind him ; 
deceased fell on his back with his head toward the door, pretty 
much across the ‘door; I think defendant was in that room 
when I went in; he was sitting there before the difficulty oc- 
curred ; I was not in at the time of any game; I heard no 
mention of it; the Oneals never took a drop of drink while 
I was in; I never noticed if they were drunk or not.” 

_ J. O. HieHTower, sworn: “I was marshal of this town 
_in December last, at the time of this difficulty ; I know the 
Oneals ; there were two Oneals; I know Mr. Crane; I donot 
know what relation he is; I saw them in town together—they 
were in company pretty much all the evening; I was in the 
the room when the shooting took place; I walked into the 
room ; I heard talking back in the room ; I went to see if there 
was any difficulty ; I was not anticipating a difficulty ; I saw 
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the parties were drinking ; defendant and his brother and Mr. 
Crane were all concerned in the little fracas that evening. It 
was a very cold night; I walked down to the fire and warmed 
myself; I saw nothing unusual—more than is usual in a 
grocery, especially when a crowd is there; I started out of the 
room and I met Mr. Mansfield, right at the end of the bil- 
liard table ; the billiard table in the room where the shoot- 
ing was; I was a little over the length of: the table when de- 
ceased was shot; I was talking to Mr. Mansfield, with my 
back toward the fire, my face toward the door; Mr Joseph 
Hughie was attending to the bar; I heard him remark, ‘boys, 
stop that,’ or, ‘none of that ;’ I just looked round and as I 
looked defendant rose and shot deceased; I heard some talk- 
ing but nothing like a fuss; as Hughie made the remark, I 
looked round, and as I looked I saw defendant shoot him ; 
deceased just fell back; I paid no more attention to deceased ; 
Rufus Oneal ran by me; I looked after him, and caught him 
at the front door; he got out of the partition door—there 
are two partitions—he got through them both; I got him at 
the front door; grocery in front room; bar in second, and 
billiard room back ; I was little over the length of the bil- 
liard table when the shooting took place—ten or twelve feet 
off; I did not see any weapon in deceased’s hands; I never 
heard him speak a word; I don’t think defendant spoke, if 
he did he spoke very low; there were several talking ; but 
nothing creating excitement ; Rufus was running as hard as 
he could; I caught him by the coat, he never stopped till I 
was in the act of knocking him down; he jerked on a few feet ; 
I caught him, it was four or five feet before I could stop him; 
I first told him I would shoot him; I grabbed my stick to hit 
him, when we met Tom Mann, I believe it was, just at the 
door ; I told him to take charge of him ; Joe. McConnell caught 
the other one; I ran back; Mr. Joe. McConnell had him 
around the waist and had his pistol grabbed in his hand ; 
Rufus Oneal struggled at first to get away, till he found he 
could not get away; I know that they got out of jail; I did 
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not see them get out; I was there in a very few minutes after 
they got out.” : 

Cross-examined : “There were several in the back room; 
the two back doors were closed ; my face was toward the front 
door ; I was by the fire place ; three or four on the other side ; 
defendant was sitting on a box, to the right of the fire place ; 
I suppose they felt their drinks; there was no likelihood of 
a difficulty ; as I got to the corner of the (counter) billiard 
table, with Mansfield, Josh Hughie remarked, ‘stop that,’ 
or, ‘none of that;’ as he said that, I walked to see what 
was wrong, to see that there was no difficulty; as I walked 
to look, they were both close together, whether touching or 
not, I do not know; as I turned to look, defendant was in 
a rising position; he just stepped, leaned over and shot— 
all in a very few seconds. Deceased and defendant were about 
the same distance from me; neither of them were between me 
-and the fire place ; they were in a sort of corner ; I did not see 
them touching each other ; they were close together ; I did not 
hear a word spoken by them, that I know; I was ten or fif- 
teen feet off. I do not know that the parties were drinking.” 

J. A. McConnELL, sworn: “I knew deceased; I knew 
him thirty years, I reckon ; I know defendant when I see him ; 
I never knew him until the night of the difficulty with de- 
ceased ; never recollect seeing them in town before; I saw the 
Oneals together that night ; William Crane was with them; 
I don’t recollect. seeing them before that night. I saw the 
shooting ; there was a crowd in my house; there are two par- 
titions ; the house is sixty feet; the first room is fifteen feet ; 
the next room is fifteen feet from first partition; last room 
is about twenty-eight feet of the fire place; I was standing 
_ with my face fronting second partition; I was selling some 
‘eggs; the door was open between the last partition and the 
third room. When the difficulty occurred, my attention was 
called in the direction of the fire place by the remark Hughie 
made, (the clerk in my house ;) he said, ‘ boys, stop that;’ I 
turned in that direction and saw deceased and Rufus Oneal 


clinched, and at the same time, or in a moment after, I saw 
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defendant rise and fire his pistol ; I think he had a shawl on ; 
there were several by the fire then; several between me and 
him ; he rose right up and fired ; there was a banister ; I had a 
little stove ; when I saw him shoot, I jumped the banister and 
caught him round and grabbed the pistol ; he tried to get away 
from me ; I thought he used every effort to get away from me ; 
I told him I had him, and he should not move; I think we 
got down in the scuffle; he was trying to get away ; he made 
no effort to use his pistol; I weighed about one hundred and 
eighty pounds; I was in good health; we were not scuffling 
more than three or four feet; as soon as I got him, I held 
him ; that is the man, (prisoner.”) 

Mrs. M. WHALEY, sworn: “I knew deceased ; I know 
defendant—both the Oneals; I know William Crane; I re- 
member the night Anthony was killed ; I saw all these young 
men.in my house; it was between ten and eleven o’clock in 
the forenoon ; I saw defendant; I don’t think he said any- 
thing. I had no bullet moulds Defendant fixed his pistol ; 
he loaded it; he took his pistol to pieces, then rubbed and 
cleaned it and loaded it; he fixed the bullets with a hammer 
and knife; that was between ten and eleven o’clock of the 
day on which the man was killed ; nothing was said between 
us ; it was a large pistol ; I should not know it if I saw it.” 

W. L. Waterson, sworn: “I knew deceased ; I know the 
Oneals now; I know William Crane; I and deceased were 
together on Christmas eve ; deceased is said to have been killed 
that night; we had been together all the evening; we might 
have been together in the fore part of the day; I was with 
deceased that evening—pretty well all the evening ; I saw the 
two Mr. Oneals and Billy Crane together; it was Christmas 
eve; I was galanting around considerably; I noticed that 
most every place we went to, they came afterwards; I can’t 
say how many times it occurred; Tom Oneal was with Wil- 
liam Crane and Rufus Oneal, his brother; all of them to- 
gether every time; I would say three or four times; I spoke 
to deceased and to Jesse Anthony about it ; deceased had had 
no words with them that I know of; I remember Billy Crane 
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and Joseph Anthony having something to do one night. (Ob- 
jected to.) I was in Tom’s grocery and told deceased about 
these parties following us; I don’t remember how deceased 
was dressed ; I could not say if he had an overcoat.” 

Cross-examined: “I was taking a little drink that evening, 
occasionally ; that was Christmas eve, in the evening of that 
day ; deceased was drinking a little, I think ; I don’t remember 
how many drinks ; he took his dram, I think ; I don’t know if 
he felt it; I don’t know how many he took; I know we both 
had taken some ; we were sitting by the stove ; it was a very cold 
day ; we generally sat by the fire. The Oneal boys, I think, 
were a their dram ; I don’t remember their appearance, 
exactly ; I was not personally acquainted with them ; I could 
not say how their appearance was ; I can’t say that I eke 
seeing them take liquor ; they were knocking about ; can’t say 
they were drunk or drinking ; I considered them strangers in 
this county ; I don’t think I had seen defendant before; I had 
seen Rufus once ; he was a stranger to me; I had no acquaint- 
ance with them ; I think they were strangers. Deceased was 
a citizen, and resided here. We had no controversy with the 
Oneals ; I don’t think I did with Billy Crane; I had no feel- 
ing against them ; I don’t know they tried to run them out 
of town, as I first stated ; I noticed them following us at An- 
thony’s grocery ; I first noticed then, that they had been fol- 
lowing us; when we stepped in, they followed us, and when 
we went to another hous2, they would step in again ; I noticed 
them in Anthony’s first ; I might have spoken something about 
it ; we went, then, to Tom’s ; then we came back to Anthony’s ; 
then we went to McConnell’s and Elliott’s; John Smith had 
some torpedoes; we bursted them, then we came back; we 
bursted more and threw them in the crowd, bursting gener- 
ally; I don’t think we threw them on any body; we threw 
them against the wall; I think the boys were in the room at 
the time they were thrown; I am satisfied that none were 
thrown at their feet; I never saw deceased throw any torpe- 
does ; I saw nothing disrespectful on the part of deceased ; I 
do not remember seeing deceased at the time the torpedoes 
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were thrown; they were thrown in McConnell’s; there was 
feeling between me and Crane, but I did not know the Oneals 
at that time; I had not been acquainted with them before ; it 
was in the day time (in the evening) when we were going 
around on the 24th.” 

The State having closed, the defendant’s counsel announced 
that they would introduce no testimony. The argument of 
counsel having: been concluded, the Court charged the jury as 
follows : 

“ Murder is the unlawful killing of a human being, in the 
peace of the State, by a person of nee memory and discre- 
tion, with malice aforethought, either express or implied. 
Express malice is that deliberate intention, to take away the 
life of a fellow creature, which is manifested by external cir- 
cumstances capable of proof. Malice shall be implied, where 
no considerable provocation appears, and where all the cireum- 
stances of the killing show an abandoned and malignant heart. 

“To constitute the crime of murder, there must be an unlaw- 
ful killing and it must be done with malice aforethought. A 
certain state of the mind constitutes malice. It is an inten- 
tion to kill under such circumstances as would not justify, or 
in any way excuse the act of the killing should it occur, in 
pursuance of the intention. Whenever a killing by unauthor- 
ized violence is shown, the law presumes that it was done with 
malice aforethought, and denominates it as murder, unless the 
accompanying proof shows that it was done without malice. 
If the unauthorized killing be shown, and the accompanying 
proof does not show that it was done without malice, it then 
devolves upon the accused to show that it was done without 
malice. If a deadly weapon is used to accomplish the killing, 
which, in the manner it was used, is likely to produce death, 
the law presumes that such a result was intended. This pre- 
sumption may be removed by proof. Express malice is that 
deliberate intention, unlawfully to take away the life of a fel- 
low creature, which is manifested by external circumstances 
capable of proof, such as lying in wait, threats, previous grudge, 
preparation for committing the act, etc. If express malice is 
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not shown, the law implies it; when no considerable provoca- 
tion appears and when all the circumstances of the killing 
show an abandoned and malignant heart, the deliberate inten- 
tion to kill must exist. If it does not exist at the time of the 
killing, the offense is not murder. It is not necessary that 
this deliberate intention should exist for any particular length 
of time, prior to the killing. If it existed at that time it is 
sufficient.” The Court then read to the jury sections 4258 and 
4259 of Irwin’s Revised Code of Georgia, in reference to 
manslaughter and voluntary manslaughter, and said to reduce 
the. offense from murder to manslaughter, it must be done 
without malice, either expressed or implied and without any 
mixture of deliberation whatever. : 
“The killing must be the result of that sudden violent im- 
pulse of passion, supposed to be irresistible. There must be 
some actual assault upon the person killing, or an attempt by 
the person killed to commit a serious personal injury on the 
person killed, or other equivalent circumstances to justify the 
excitement and exclude all idea of deliberation or malice. If 
it should appear to you from the testimony in this case that 
Rufus Oneal was the brother of the defendant, and that An- 
thony, the deceased, made an assault upon the person of Rufus, 
and the defendant shot Anthony without deliberation or 
malice, but under that sudden violent impulse of passion sup- 
posed to be irresistible, he would not be guilty of murder—it 
would be manslaughter. If it should appear from the testi- 
mony that a misunderstanding occurred between Rufus Oneal 
and Anthony, and Anthony put his hand upon the person of 
Rufus, not in anger or for the purpose of injuring him, and 
defendant was present during the entire time and knew all 
that occurred, such action or conduct on the part of Anthony 
would not be sufficient in law to justify the excitement of pas- 
sion and reduce the offense from murder to manslaughter. 
But if under such circumstances defendant, by the employ- 
ment of means appropriated to that end, killed Anthony, the 
law would presume that he intended that result. You will 
not lose sight of the great controlling distinction between these 
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offenses. If the defendant deliberately shot and killed An- 
thony, with malice aforethought, it is murder. If he shot and 
killed him without malice and without any mixture of delib- 
eration whatever, it is not murder.” 

The Court read sections 4264 and 4265 of Irwin’s Revised 
Code, in reference to justifiable homicide and fear, etc., and 
said: “If you find from the testimony that Rufus Oneal and 
defendant were brothers, and that Anthony manifestly in- 
tended or endeavored to commit a felony on the person of 
Rufus by violence or surprise, and because of that, defendant 
shot and killed Anthony, he would not be guilty of any 
crime—the homicide would be justifiable. A bare fear would 
not be sufficient—it must appear that the circumstances were 
sufficient to excite the fears of a reasonable man, and that the 
party killing really acted under the influence of those fears, 
and not in a spirit of revenge. An assault or assault and 
battery is not a felony. The defendant begins the trial with 
a presumption of innocence in his favor, and the presumption 
remains until it is removed by proof. The proof must show 
that he is guilty beyond a reasonable doubt. His guilt can- 
not be shown to an absolute certainty—that cannot be done 
by testimony in Court. But his guilt must be made plainly 
and manifestly to appear. You must have that degree of 
mental assurance before which a prudent man acts without 
hesitation in reference to matters of the highest concern to 
himself. This doubt must be a reasonable one growing out 
of the testimony or the want of testimony. If, after an hon- 
est, impartial examination of the testimony, the mind of the 
impartial juror is wavering, unsettled, unsatisfied, that is the 
doubt of the law, and he should acquit. If that doubt does 
not exist, it would be his duty to convict. If you believe him 
guilty beyond a reasonable doubt, of murder, say so by your 
verdict. If you do not so believe, pass to voluntary man- 
slaughter and see whether he is guilty of that. If you should 
so find, you can express it in your verdict. If you find him 
not guilty of voluntary manslaughter, acquit him.” 

Upon the conclusion of said charge the jury retired, and 
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after deliberation, returned into Court with a verdict of guilty 
of murder. 

Whereupon counsel for defendant moved for a new trial in 
said case, upon the following grounds, to-wit: 

Ist. Because at the regular September Term of said Court, 
in said year, said case was called, and upon legal showing con- 
tinued. Said case was therefore not in order to be heard at 
this special session of said Court, but at the next regular term 
of the same. . 

2d. Because Willis Beavers, one of the jurors that tried 
said case was disqualified by reason of his relationship to the 
prosecutor and deceased in this, that he is an uncle by mar- 
riage to said parties, which facts were unknown to the defend- 
ant or his counsel until after the trial of said case, said juror 
being put on defendant after his challenges were exhausted. 

3d. Because of the newly discovered evidence as set forth 
in the affidavit of Joseph P. Hughie, said affidavit being a 
part of this bill of exceptions, to the effect that he saw the 
deceased falling with his hands around the waist of Rufus 
Oneal, and saw him grab or strike said Oneal upon the top 
of the head, and saw the parties scuffle around, and when the 
deceased had Rufus Oneal backed against the desk, some one 
fired and deceased fell; said facts were not communicated to 
defendant until after the trial of said case, nor to his counsel 
until during the argument. 
- 4th. Because the Court failed to charge the jury that if 
- they believed from the evidence that Thomas Oneal, acting 
under the fears of a reasonable man, and not in the spirit of 
revenge, killed Anthony because he feared and believed at the 
time the fatal shot was fired, that Anthony was about to com- 
mit aserious bodily injury less than a felony upon the person 
of Rufus Oneal, then the offense is reduced below murder, 
and if then defendant is guilty of any crime, he is guilty of 
manslaughter, which point was made and insisted on by coun- 
sel for defendant in argument before the Court and jury. 

5th. Because the verdict of the jury was contrary to the 
charge of the Court. 
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6th. Because the verdict of the jury was contrary to the 
evidence, against the weight of evidence and without evidence 
and law to support it.. 

The ground of newly discovered evidence was supported by 
the affidavits of the defendant, the witness and defendant’s 
counsel. The affidavit of E. W. Beck Esgq., stated that the 
facts newly discovered from Joseph P. Hughie, were not com- 
municated to him until the Solicitor General had concluded 
his argument to the jury. 

The motion for a new trial was overruled by the Court, and 
defendant excepted and assigns said ruling as error. 


E. W. Beck; M. M. TrpwEtL; Doyat & NuNNALLY; 
R. 8. Dorsey, for plaintiff in error. 

1st. Newly discovered evidence was material and not cumu- 
lative: 42 Ga. R., 623; 27 Ibid., 339 ; 37 Ibid., 464; Code, 
sec. 3665; 10 Wend. R., 285. Want of diligence not fatal: 
24 Ga. R., 31. 

2d. The Court cannot withhold from the jury any of the 
grounds put in issue: 29 Ga. R., 594. Jury entitled to all 
the law of the case: 5 Ga. R., 445. Court should define the 
several grades of homicide: 12 Ga. R., 142, 

3d. The charge was calculated to mislead: 30 Ga. R., 24; 
19 Ibid., 335; 17 Ibid., 497. 


JoHN T. GLENN, Solicitor General; PEEPLES & Howe tt, 
for the State. 

Ist. The case stood for trial at the special session; other- 
wise no case could then be tried: Code, secs. 3475, 3178; 34 
Ga. R., 271. , 

2d. Juror was qualified: 1 Bish. Crim. Pro., 765; 11 
Hump. R., 232. 


MontTGoMERY, Judge. 


1. The Code, section 3178, provides for the holding of 
special terms for the trial of those accused of crime. When a 
person is indicted, he is of course liable to be tried either at a 
general or special term. Suppose a case continued at any 
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given term, and before the next term the Legislature changes 
the sessions of the Court, will the case not be in order for 
trial at the changed session immediately succeeding the passage 
of the law making the change? If then the time of trial can 
be changed by a law passed after the continuance, a fortiori 
may it be changed in accordance with a law in existence at 
the time the continuance is granted. And this is conceding 
that a continuance at one term is necessarily a continuance un- 
til the next regular term. Is it not rather a continuance for 
the term at which the continuance is granted? Certainly a 
continuance in a criminal case is for no longer than until the 
next term provided by Jaw for the trial of such cases. To 
hold otherwise would be to defeat one of the main objects the 
Legislature had in view at the time of the passage of the law 
providing for these special terms, which was to dispose of the 
rapidly accumulating criminal business of the Courts; for by 
section 3475 of the Code all cases not reached stand continued. 
If the position of counsel for plaintiff in error be correct, all 
cases called and continued stand over until the next regular 
term, and by the section last referred to those not reached 
stand over also until the next regular term. "What business 
then would be left for the special term? There was no show- 
ing for a continuance other than that above discussed. 

2. If the juror objected to in this case is disqualified, it 
must be by reason of a supposed relationship between himself 
and the deceased and the prosecutor. The juror married the 
widow of their uncle. There are but two kinds of relation- 
ship known to the law: relationship by consanguinity and rel- 
ationship by affinity. It is not pretended that the relationship 
here insisted on is of the first class. The consanguineous re- 
lations of relatives by affinity are not related at all; thus, 
the sister of a man’s wife is not related by affinty to that man’s 
blood relatives. Relationship by affinity does not extend to 
the nearest relations of husband and wife, so as to create a 
. mutual relation between them: Bouvier’s Dictionary, “Af- 
finity ;” and so all the elementary writers. The relationship 
here insisted on is, if possible, a degree further removed. If 
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the brother of the uncle’s wife would not have been disquali- 
fied by reason of relationship by affinity, it would seem to 
follow, a fortiori that the husband of his widow is not. We 
think the juror was competent. 

3. The newly discovered evidence is that of J. P. Hughie, 
and is as follows: “He saw Joseph Anthony feeling with his 
hands around the waist of Rufus Oneal, and saw said Joseph 
Anthony strike or grab Rufus Oneal on the top of the head, and 
Rufus Oneal and Anthony then commenced scuffling around, 
and Anthony backed Rufus Oneal against the desk, and while 
Anthony had him so backed against the desk some one fired, 
and Anthony fell.” This evidence does not show that An- 
thony manifestly intended to commit a felony on Rufus Oneal. 
All the evidence shows he had no weapon of any kind, not 
even a stick; nor that a serious injury was intended or might 
accrue to Rufus Oneal, if indeed the facts bring the case 
within section 4266 of the Code. Nor do we think the evi- 
dence shows that the case stands upon the same footing of 
reason and justice as those referred to. In short, the evidence, 
if admitted, ought not to have had any weight with the jury. 

But this evidence was communicated to prisoner’s counsel 
before he made his concluding argument, and he declined to 
introduce it, as he might even then have done. Doubtless he 
judged, and judged correctly, if our estimate of the weight of 
the evidence be correct, that it was not worth the sacrifice of 
the conclusion. Assuming, however, that the evidence would 
have had more weight with the jury than we think it ought 
to have had, there is a want of diligence shown in not obtain- 
ing it earlier. If the facts stated in the affidavit of Hughie 
be true, why did not the prisoner and his brother, Rufus 
Oneal, direct the attention of counsel to it when he was cross- 
examining Hughie before the committing Court? If the evi- 
dence is thought important as showing justification for the 
shooting, the prisoner must have known of the existence of 
the facts. It is upon the hypothesis that he saw the occur- 
rences as detailed by Hughie, that they would justify him, if 


Vo xLyi1. 17. 
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at all. If he were ignorant of them, he could hardly rely on 
their existence as justification. 

4th. We see nothing in the evidence that would justify 
the charge upon reasonable fears. A man who could have 
entertained any fears at all of serious bodily injury to Rufus 
Oneal, from the facts as developed by the evidence, must have 
been unreasonably timid. Had the prisoner approached An- 
thony from behind and clasped him around the arms, his ac- 
tion would have been quite as effectual in preventing injury 
of any kind to his brother, 4s the terrible alternative to which 
he resorted, especially with many bystanders to assist in the 
separation of the parties, if’ assistance were necessary. 

5th. We think the verdict amply supported by the evi- 
dence, and in strict accord with the charge. 

Judgment affirmed. 


4 
Exiza A. Rosson, plaintiff in error vs. Poa@se A. Liv- 
DRUM, defendant in error. 


1. If, in an application for homestead and exemption under the Act of 
1868, objections be filed to the plat and valuation of the realty, and the 
matter is postponed by the Court to a future day, it is not too late, on 
the arrival of that day, for another creditor to appear and file objec- 
tions to the schedule of personalty. 

2. A, widow and minor children are not entitled to an exemption of per- 
sonalty in the estate of a deceased husband and father if they have al- 
ready received the value of one thousand dollars in specie from said 
estate allotted as the ‘‘ year’s support’’ under the provisions of the 
Code. 


_ Homestead. Objections. Practice. Year’s support. Be- 
fore Judge Roprnson. Baldwin Superior Court. February 
Term, 1872. 


Eliza A. Robson, as the head of a family, petitioned the 
Ordinary of Baldwin county for the setting apart of a home- 
stead of realty and an exemption of personalty in the estate 
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of her deceased husband, William A. Robson. The 13th 
day of March, 1871, was appointed for hearing the applica- 
tion and notice given by advertisement accordingly. At the 
appointed time objections were filed to the plat and valuation 
of realty by one Joseph Miller, and the case continued to No- 
vember 24th, 1871. On the day last aforesaid, Phoebe A. 
Lindrum, a creditor of William A. Robson, deceased objected 
to the exemption of personalty on the ground that the appli- 
cant did elect and receive a year’s support, amounting to 
$2000 00, out of the estate of her deceased husband. The 
Ordinary allowed the exemption of personalty, and the case 
was carried by appeal to the Superior Court of Baldwin 
county. 

When the case was called in the Superior Court the appli- 
cant demurred to the appellant’s objections, and moved to dis- 
miss the appeal on the ground that the objections were not 
filed on or before March 13th, 1871, the day fixed by the Or- 
dinary for passing upon the application. The demurrer and 
motion were overruled by the Court, and the applicant excep- 
ted. 

The case having been submitted to the decision of the 
Court upon the facts aforesaid, the Court held that the appli- 
cant was not entitled to an exemption of personalty. 

The applicant moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the Court erred in overruling applicant’s de- 
murrer to the objections of appellant, and in refusing to dis- 
miss the appeal. 

2d. Because the Court erred in holding under the facts 
aforesaid, that the applicant was not entitled to an exemption 
of personalty. 

The motion for a new trial was overruled, and the appli- 
cant excepted, and assigns said ruling as error upon each of 
the aforesaid grounds. 


WILLIAM McKuruey, for plaintiff in error. 


CrawForD & WILLIAMSON, for defendant. 
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McCay, Judge. 


It is true that the Act of 1868 provides that any person 
desiring to file objections to an application for homestead and 
exemption, shall appear at the time and place specified for the 
hearing. If the hearing were had on that day, and a judg- 
‘ment entered, or as the statute requires the schedule and plat 
approved, no doubt all objections would be too late. But 
suppose the hearing is postponed, as was done in this case, are 
objectors concluded because they do not appear at the time 
and place specified in the notice? We think not. The words 
of the Act are, “the time and place for passing upon the 
schedule,” ete. But suppose that time is postponed. Besides, 
the Aet does not say that the objector shall come at that time 
and place, but that if at the time and place no objection shall 
be filed by any creditor, the Court shall approve, ete. Here 
a creditor did file objections, and the day for passing on the 
schedule, etc., was legally and properly postponed. We are 
not disposed to construe this Act harshly as against creditors. 
It is a proceeding ex parte by the debtor. The notice is by 
publication, and all experience is, that but few of the parties 
at interest know of the proceedings, and we are sorry to say 
that we fear there has been a great deal of fraud and impo- 
sition practiced from this very fact. We think our practice 
before the Ordinary, in other cases, is the true practice. This 
Court has held that a new party may come in with new 
grounds of caveat to an order even on the appeal, and we 
think there is the same reason, and perhaps more for such a 
practice in these cases. We have held, after much delibera- 
‘ ation, that this provision for. a widow and minor children is 
not cumulative to the other provisions, and until the Legisla- 
ture alters the law we shall adhere to that ruling. This widow 
and minors have already, of the husband’s property, over 
$1,000 exempt from his ‘debts. We think that satisfies the 
statute. Nor do we think the fact that the husband died before 
the Act of 1868, alters the case. That Act does not say they 
shall have the amount of $1,000 above what was previously 
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allowed. This provision for the family is wise and humane, 

and based on a proper public policy. But even kindness has 

its limits, and we think the Act of 1868 reaches the limits. 
Judgment affirmed. 


M. FLEsHMAN & CoMPANy, plaintiffs in error, vs. GEORGE 
W. CoLtier, defendant in error. 


1. In a suit in which one of the issues is whether a partnership existed or 
not at the date of the contract sued on, evidence of the existence of 
partnership some three months after the date of the contract is admis- 
sible, to be considered by the jury with other evidence tending to show 
the partnership at the time alleged. 

2. In a suit against a partnership in which a plea is filed by the only party 
served that he is not a member of the firm, but not denying in terms 
the existence of such a firm, the admission of the person so served that 
he is a member of the partnership is competent evidence against him 
to prove his connection with the firm. If there is a return of non est 
as to the other members, and they fail to appear, the judgment will 
bind the individual property of the party served, and the property of 
the firm of which he is so proved to be a member at the date of the 
contract, but of no other firm. 


Partnership. Service. Judgment. Before Judge Hop- 
kins. Fulton Superior Court. April Term, 1871. 


George W. Collier brought case against M. Fleshman, Ben- 
jamin Franklin and William Rich, late partners in leasing 
and house building, using the firm name of M. Fleshman & 
Company. The declaration alleged that said defendants had 
damaged plaintiff in the sum of $6,000 00; for that said de- 
fendants, on June 13th, 1865, made and entered into a written 
contract with plaintiff substantially as follows, to-wit: Plain- 
tiff, by his agent and attorney, William Ezzard, agreed to 
lease to said defendants his brick building in the city of At- 
lanta, for the term of one year from September Ist, next. In 
consideration of which defendants agreed to reconstruct said 
building one story high, in, accordance with certain specifica- 
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tions in the contract set forth. Defendants to have the refu- 
sal of said store house after the expiration of said lease as long ~ 
as they may desire to occupy it—plaintiff retaining to himself 
the right to place such additional stories upon said building 
as he may think proper; provided defendants shall not be 
compelled to pay rent for such time as they may be deprived 
of the use of their said store in consequence of the making of 
said improvements. That defendants failed and refused to 
erect or rebuild said house, whereby plaintiff has been damaged 
$6,000 00. 

The defendant, William Rich, was served, and a return of 
non est inventus made as to the others. 

The defendant, Rich, pleaded the general issue and no 
partnership. 

On the trial two witnesses for plaintiff, William Ezzard and 
T. R. Ripley, testified that they saw the defendant, Rich, sign 
the firm name of M. Fleshman & Company to a written con- 
tract dated September 15th, 1865 ; that the signature was “M. 
Fleshman & Company, per William Rich & Company.” The 
defendant objected to all evidence touching this instrument or 
its execution. The objection was overruled, and the evidence 
admitted. The plaintiff tendered in evidence said instru- 
ment; the defendant objected; the objection was overruled 
and the instrument admitted. The contract was of a similar 
character to the one set forth in the declaration, Fleshman & 
Company agreeing to erect a building upon a certain lot in 
the city of Atlanta, in consideration of the lease of said lot to 
them for a certain length of time. 

The jury returned a verdict for the plaintiff for the sum of 
$2,560 00, principal and interest. 

The defendant, Rich, moved for a new trial upon the fol- 
lowing, among other grounds, to-wit: 

1st. Because the Court erred in permitting evidence to go 
to the jury to show that William Rich was a member of the 
firm of William Rich & Company long subsequent to the date 
of the contract sued upon. 

2d. Because the Court erred in charging the jury as follows, 
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to-wit: “It must appear that defendant was a member of the 
firm of M. Fleshman & Company at the time of the making 
of the contract, and that the contract was the act of the firm 
done by one of its members, or by an agent duly authorized 
to act for it; or, if he was not a member, that the contract was 
made by some one who assumed to act as his agent, and he 
afterwards, with a full knowledge of all the facts, ratified it. 
If it was made in his name or for him by one who was not 
authorized to act for him, and he subsequently, with a know- 
ledge of the facts, spoke of it as being his own contract and 
adopted it as being his own, he would be bound by it, and if - 
you find that he did ratify the act of the assumed agent, the 
ratification would relate to the execution of the contract, and | 
he would be bound by it as though he had authorized it in 
the first instance.” 

The motion for a new trial was overruled by the Court and 
defendant excepted, and assigns said ruling as error. 


D. Fann; W. R. Hammonp; P. L. Mywnatt, for plain- 
tiffs in error. 

Ist. Evidence of the existence of the firm of M. Fleshman 
& Company, after the date of the contract sued on, was inad- 
missible: 1 Greenleaf’s Ev., secs. 52, 448; 2 Ga. R., 244; 12 
Ibid., 591 ; 13 Ibid., 206 ; 20 Ibid., 1; 25 Ibid., 642; Coll- 
yer on Part., sec. 772. 

2d. The Court erred in charging the jury that, although 
William Rich was not a member of the firm, that if the con- 
tract was made by some one who assumed to act as his agent, 
if he afterwards ratified it, he would be liable: Collyer on 
Part., sec. 725; Story on Agency, sec. 251; 1 Chitty’s Pl., 
secs. 1, 44; 13 Maine R., 478; 5 Greenleaf’s R., 379; 10 
" John. R., 477; 6 Carr. and P. R., 535. 


L. E. BLEcKLEY; JoHNn Couuirr, for defendant. 

Ist. The contract of September 15th, 1865, was admissible 
as evidence, to be weighed by the jury: 20 Ga. R.,15. The 
case of Collier vs. Cross, 20 Georgia, 1, is relied on by plain- 
tiff in error. That case was decided by two Judges, only, and 
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is, perhaps, not fully reported as to all the material facts: 25 
Ga. R., 608. The report does not so state, but, doubtless, the 
suits were between the firm and other persons, who were 
strangers to the case tlien on trial. If this is true, the judg- 
ments offered were inter alios acta: 1 Phillips’ Ev., 326; 
Cowen and Hill’s Notes, 571, 585; Parsons on Part., 195. 

2d. Proper construction of Collier vs. Cross: 31 Ga. R., 
403 ; Pars. on Part., sec. 194; 2 Greenleaf’s Ev., sec. 483. 

3d. Charge on the subject of ratification was right: 1 Ga. 
R., 418; 6 Ibid., 166; 10 Ibid., 362 ; 13 Ibid., 46 ; 16 Ibid., 
424; 19 Ibid., 596 ; 24 Ibid., 310; 30 Fbid., 695. 


MonTGOMERY, Judge. 


1. The first exception considered by the Court in this case 
was the overruling of the objection made by defendant to 
proof of the existence of the partnership of M. Fleshman*& 
Company, and that he was a member of it some three months 


after the date of the contract sued on. The strongest case re- 
lied on by the plaintiff in error, (and defendant below,) is 
Collier et al. vs. Cross et al., 20 Georgia, 1. In that case, it. 
was decided that evidence of a partnership, existing prior to 
the date of the contract sued on, was inadmissible to show its 
existence at that date. Then, only two Judges presided, and 
one of them, (Judge: Benning,) himself, overrules the first 
point decided in 25 Georgia, 608. The second point decided 
in Collier vs. Cross, and the one here relied on, is overruled 
in Pursley vs. Ramsey, 31 Georgia, 403. The authority, then, 
fails the plaintiff in error. Is not the reason of the thing 
against him? How impossible would it often be to prove the 
existence of a partnership at any exact date. Proof that the 
. persons alleged to be partners so acted before or after, or be- . 
fore and after the time at which it becomes material to charge 
them as such, is all that can be reasonably expected in many 
cases. The evidence will go to the jury for what it is worth, 
having more or less weight, accordingly, as the time when 
they are proved to have been partners, is more or less remote 
from the time at which it is sought to charge them as such, 
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and to be considered by the jury with the other evidence in 
the case; as for instance, in this case, the introduction of Rich 
to Ezzard, the agent of the plaintiff below, by Cohen, (who 
made the contract as agent for M. Fleshman & Company with 
Ezzard as plaintiff’s agent,) as a member of the firm, and the 
failure of Rich to deny it; and again, the offer of the plain- 
tiff to Rich to cancel the agreement or to submit their differ- 
ence growing out of it to arbitration, and Rich’s refusal to do 
either, still not denying that he was a member of the firm. 
We are satisfied there was no error in the admission of this 
evidence. : 

2. The next ruling of the Court below insisted on as error, 
was the admissions of Rich in evidence to show himself a 
member of the firm, it being urged that such admissions were 
not competent until proof of the partnership aliwnde, because 
it affected the interests of the other alleged members, and 
bound their property by the judgment. To support this ob- 
jection many authorities are relied on, which I will briefly re- 
view: McCutchen vs. Bankston, 2 Georgia, 244, relied on by 
plaintiff in error to support this point, was an attempt to 
prove admissions of an alleged partner, not a party to the 
suit, against his alleged copartner, the defendant. The Court 
held the partnership must first be proved to the satisfaction of 
the Court. The existence of the partnership must necessarily 
be shown to make the admission of one not a party compe- 
tent against the defendant. The Court rejected the testimony 
because not satisfied of the existence of the partnership, as he 
well might not’ be—the proof showing a partnership formed 
by the defendant sometime in 1856 or 1857 with William 
Thomson and Z. Holloway. The note sued on was dated 
May 12th, 1837, and signed Samuel Thomson & Company. 
The attempt was to prove the admissions of Samuel Thom- 
son against the defendant, In 12 Georgia, 591, two were 
sued, and the admissions of one held inadmissible against the 
other, until the joint interest was otherwise proved. In 
Strauss vs. Waldo, Berry & Company, 25 Georgia, 641, A 
and C were sued as partners on a note signed “A.” C plead- 
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ed no partnership. No proof was offered that he was a part- 
ner: Held, that such proof should have been made; the plea 
cast the onus on the plaintiff. It will be recollected that in 
the case at bar only the defendant, Rich, was sued, and a re- 
turn of non est as to the others. Of course, under the Code, 
only the individual property of Rich, and the property of the 
’ firm of which he was a member, are bound by the judgment. 
It will be perceived from the short synopsis I have given of 
the chief cases relied on by plaintiff in error, that the evidence 
of the admissions of one alleged partner are inadmissible until 
proof of partnership by other means, against his alleged: part- 
ner, but surely they are admissible against himself, and are a 
sufficient foundation for a judgment against him as a member 
of the firm, which will bind his individual property. It will 
be borne in mind that Rich no where denies the existence of 
the firm at the date of the contract. His plea goes only to 
the extent that he was not then a member of it. 

It was not necessary, then, under section 1888 of the Code 
to prove the existence of such a firm as M. Fleshman & Com- 
pany—that is conceded by the form of the plea—but only 
that Rich was a member of it. The judgment binds only the 
individual property of Rich, and the property of a firm doing 
business at the date of the contract sued on, under the name 
of M. Fleshman & Company, of which Rich was a member. 
If property be levied on, under the judgment and claimed by 
a firm bearing that name, proof that Rich was no member of 
it at the date of the contract would discharge the levy. Again, 
by what right does Rich object to this eviderice? All that 
the authorities relied on show, is that the evidence is not ad- 
missible as against other members of the alleged partnership. 
They are not here objecting. Suppose A is sued and permits 
judgment to go by default, and the plaintiff proves his claim 
by evidence that might have been excluded had the case been 
contested, it will not be denied that the evidence was prop- 
erly admitted, the defendant not choosing to appear and ob- 
ject. Now, suppose A and B sued as partners, and both served, 
A pleads no partnership, and B permits judgment to go by 
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default. On the trial it is proposed to prove the partnership 
by A’s admissions. Can he object in behalf of B? As against 
him, the evidence is good: 2 Greenleaf’s Evidence, section 
484. As against B it is incompetent, but B does not choose 
to object: Greenleaf’s Evidence, 177. The case at bar is not 
so strong. The judgment will not even bind the other al- 
leged members to the existence of the partnership. 

In McPherson vs. Rathbone, 7 Wendell, 220, it is said, “the 
declarations of one of several partners cannot be given in evi- 
dence to prove a partnership, only as against the person making 
them.” In Whitney vs. E. Ferris, impleaded with others, 10 
Johns., 66, the plaintiff sued three defendants, as partners. E. 
Ferris was served, and a return of non est as to the others. The 
plaintiff offered to give in evidence the declarations and acts 
of Jonathan Ferris, (one of the two not served,) to show that 
Bostwick, (the other of the unserved partners,) was in part- 
nership with Jonathan and Elijah Ferris. Defendant’s counsel 
objected to any evidence of the declarations or acts of J. Ferris, 
implicating E. Ferris, until the plaintiff had first proved the 
fact of a partnership between the three persons charged. The 
Chief Justice overruled the objection, and admitted the evi- 
dence. The jury found for the plaintiff, and defendant moved 
to set aside the verdict. The Court say, “the declarations 
and acts of Jonathan Ferris are evidence to show that he con- 
sidered himself a partner with Bostwick and Elijah Ferris, 
but they are not evidence directly to implicate or charge Eli- 
jah with being a partner. They were, therefore, admitted in 
this case in too broad a latitude, and we cannot say what in- 
fluence they might have had with the jury in charging Elijah 
directly as a partner. We cannot certainly determine but 
that if those declarations had been understood and declared 
to operate only as an admission of Jonathan Ferris against 
himself, the jury might have found a different verdict”—and, 
therefore, a new trial was granted. 

That case and the one at bar run very nearly parallel—the 
difference being that the party served in the present case is the 
one whose declarations are offered in evidence to prove him a 
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partner. If the case just referred to be law, as we think it 
is, they are clearly admissible. 
We, therefore, affirm the judgment. 


JOHN PHIn1zy, plaintiff in error vs. THE Crry CouNcIL oF 
AveustA, defendant in error. 


[The following head-notes are by McCay and Montcomery, Judges. 
How far the principles there enunciated differ from the views of Warner, 
Chief Justice, will be seen by reference to the opinions. ] 


Any incorporeal rights which may lawfully be granted, as to the right to 
divert water from, or the right to flow water upon, the land of another, 
may be acquired by prescription, to-wit: by the uninterrupted use and 
enjoyment thereof for twenty years. 

The owner of land through which there flows a stream of water may not 
divert the same so as to interfere with the enjoyment thereof by the 
land owners upon the stream above and below. But this rule does not 
apply to the water falling upon land as by rain or snow, and a muni- 
cipal corporation is not liable to an action for damages, because by its 
streets, roofs and drains, it cases the water from rains and other 
water produced upon its surface, to flow upon adjoining lands which 

| are the natural outlets of such water, even though such water is. by these 
means, concentrated into a stream and would, otherwise, have flowed 
over said land in many small streams. ‘ 

If a municipal corporation introduce, within its boundaries, water for 
manufacturing purposes, and by turning said water into its drains in- 
crease the water flowing into adjoining lands to the damage of the same, 
an action will lie for the damages against the corporation, and this is 
true, even if the increased. water thus cast upon the adjoining land is 
emptied thereon. to prevent the said canal from overflowing its banks, 
or by reason of the actual overflow of said banks, provided the adjoin- 
ing lands would not have been overflowed without said canal 

The measure of damages for any illegal overflow of lands is the actual 
damages coming to the land by such illegal overflow. 


"Trespass. Municipal corporation. Drainage. Charge of 
Court. Before Judge Gipson. Richmond Superior Court. 
January Term, 1872. 


John Phinizy brought case aginst the City Council of Au- 
gusta, alleging in his declaration substantially the following 
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facts: That he has been for fifteen years the owner of a certain 
tract of land in the county of Richmond, lying southeast from 
the city of Augusta; that defendant has so constructed the 
drains leading from said city, that almost all the water passes 
upon his land, and so covers it as to render it comparatively 
of but little value; that said conduct of defendant commenced 
many years ago, but since January Ist, 1861, has been grad- 
ually growing worse and worse as the city increases in size and 
population; that he has repeatedly notified defendant of the 
nuisance to which he was subjected, and has received verbal 
promises of redress which have never been complied with ; 
that defendant owns the Augusta Canal, leading from Bull 
Sluice, in said county, on the Savannah river, to the city of 
Augusta, in which said city there are three levels of said canal, 
the first two being used for manufacturing purposes, and the 
third as a waste way to return the water from the other levels 
to the Savannah river; that on said third level there is con- 
structed a flood gate on Marbury street where it crosses said 
street, intended to be closed when the water in the Savannah 
river is so high as to back up and fill said third level, thereby 
preventing an overflow in such portions of the city as said third 
level passes through ; that during such high water as renders 
it necessary to close said gate, the mills and manufacturers on 


the second level of said canal are prevented from running by , 


reason of want of outlet for their waste water, and said de- 
fendant has caused to be constructed at the eastern end of said 
third level a gate whereby the water is discharged across 
Twiggs street, through the ditches used for the drainage of 
the city ; that plaintiff’s land has been subjected to many and 
repeated overflows by reason of said discharge of water from 
said canal for the past nine years, and has thereby rendered it 
almost valueless for cultivation, causing it to become yearly 
of less value; that in July, 1869, said defendant caused to be 
deepened and enlarged through the lands of the estate of 
Charles Delaigle, which alone separated the property of plain- 
tiff from the city of Augusta, and nearly to the line of plain- 
tiff’s land, the principal sewers and drains of said city whereby 
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the volume of water distributed and discharged upon plaintiff’s 
land, has been greatly increased, cultivation of the soil impe- 
ded, and ingress and egress almost stopped during the winter 
season, of all of which defendant has had notice; that said 
defendant, for the benefit of said city, for the past nine years, 
has been turning all the water from said city towards the land 
of plaintiff; prays that process may issue, etc. 

The defendant pleaded: 1st. The general issue. 2d. That 
the several supposed causes of action did not accrue within 
four years next before the commencement of said action. 3d. 
That the overflow of plaintiff’s land is caused by the natural 
configuration of the land adjoining and near to plaintiffs prop- 
erty, and by the natural water shed of the adjoining and adja- 
cent lands, and not through the agency, direct or indirect, of 
artificial or unnatural disturbance of said natural water shed 
or drainage. 

The evidence is unnecessary to an understanding of the 
decision of the Court, and is, therefore, omitted. 

The jury returned a verdict in favor of the defendant. 
The plaintiff moved for a new trial upon the following grounds, 
to-wit: 

1st. Because the verdict was contrary to law, and strongly 
and decidedly against the weight of the evidence. 

_ 2d. Because the verdict was contrary to the charge of the 

Court, “that the plaintiff is entitled to recover unless the de- 
fendant can show the right to overflow existing by grant or 
prescription.” 

3d. Because the Court refused to charge the jury as reques- 
ted by plaintiff’s attorney, “that the right to overflow is such 
an interest as must be created in writing, and defendant must 
show its existence, to relieve it from liability, if any damage 
has been sustained.” . 

4th. Because the Court refused to charge the jury as re- 
quested by plaintiff’s attorney, “that the overflow of land, 
for the purpose of relieving the drains and sewers of a muni- 
cipal corporation, is taking of private property for public uses, 
and compensation must be paid therefor.” 
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5th. Because the Court refused to charge the jury as reques- 
ted by plaintiff’s attorney, “that if it appear that the natural 
flow of water falling on the land occupied by the city of Au- 
gusta, is towards and upon the plaintiff’s land, the building 
of a large city and the construction of drains therefrom, whereby 
large quantities of water, more than of nature, are thrown 
upon the plaintiff’s land, it is taking of an easement for which 
compensation must be paid.” 

6th. Because the jury found contrary to the charge of the 
Court, “that if the defendant is the owner of a canal for 
manufacturing purposes, it is bound to manage and control 
the same, so as not to injure the property of others, and it has 
no right to use the drains of the city and thereby discharge 
upon the property of private citizens a greater volume of water 
than would have occurred in the natural course of events.” 

7th. Because the Court charged the jury, “that if the 
plaintiff purchased any land liable to overflow from the drains 
of the city of Augusta, it was his misfortune, and he could not 
recover, as a man must purchase land subject to any overflow, 
from any natural cause, at his own risk.” 

8th. Because the Court charged the jury, “that it was the 
duty of every municipal corporation to keep open its drains 
and sewers, and that if damage ensued from the flowing of 
water therefrom, in its natural course, the defendant was not 
liable.” 

9th. Because the Court charged the jury, “that if the de- 
fendant caused any damage by turning off the water of the 
Augusta Canal through the drains of the city, it was respon- 
sible therefor, but that it was not liable for any damage caused 
by overflowing the banks, or for discharging the water to 
avoid overflow.” 

10th. Because the Court charged the jury, “that plaintiff 
was not entitled to recover for damage incurred at any time 
prior to four years before suit was commenced.” 

The motion for a new trial was overruled by the Court, 
and plaintiff excepted and assigns said ruling as error. 
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Frank H, Miter, for plaintiff in error. 

Ist. A person has no right to turn water from his own land 
on the land of another: Adams vs. Walker, '34 Conn., 466. 

2d. The right to overflow must exist by prescription or 
grant: 4 McCord, 96; Crabb, R. P., 251. 

3d. It is such an interest in land as must be created in 
writing under the statute of frauds: 4 John, 81; 29 Geor- 
gia, 254; 3 Georgia, 83; Code, 1940; 12 Georgia, 242; Cook 
v8. Deer, decided March 5, 1872. 

4th. A municipal corporation has no greater power than 
natural persons, except through the exercise of the right of 
eminent domain and payment of just compensation: 25 Wis- 
consin, 223; 41 Illinois, 502; 30 Georgia, 154. And this 
right of eminent domain can only exist as to land within the 
corporate limits. 

5th. As to any property owned by the city they are re- 
sponsible for damages caused by want of care: 2 Denio, 445 ; 


Mayor, etc., vs. Bailey ; Barrow vs. Mayor, etc., of Baltimore ; 
2 American Jurisprudence, 203; 10 Ohio, 159. 


A. R. Wrieut, for defendant. 

1st. Where there has been a verdict of the jury upon the 
merits of the issue between the parties, and the Judge refuses 
a new trial, this Court will not disturb the verdict if there be 
any evidence to sustain it: 38 Georgia, 129; 39 Georgia, 68, 
119, 223, 359; 40 Georgia, 115; 41 Georgia, 63, 94, 125, 
215; 42 Georgia, 146, 163. 

2d. Where the verdict is right in itself, a new trial will not 
be granted on the ground of misdirection by the Judge: 6 
Georgia, 324; 10 Georgia, 429; 14 Georgia, 55; 15 Georgia, 
155; 17 Georgia, 267, 435; 22 Georgia, 237; 33 Georgia, 
173, 207; 37 Georgia, 456, 195, 94; 30 Georgia, 485, 857; 
42 Georgia, 244, 306, 609; 41 Georgia, 186, 507, 675; 40 
Georgia, 423. 

3d. An easement in the soil of another may be acquired by 
prescription, by twenty years’ adverse and uninterrupted en- 
joyment: Melvin vs. Whiting, 13 Pick, 184; Hazzard vs. 
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Robinson, 3 Mason, 272; Goringen & Summers, 2 Iredell, 
229. See also Pool & Lufburrow'vs. Lewis, 41 Georgia, 162. 

4th. All actions for damages to téalty shall be brought 
within four years after the right of — accrues: Code, sec- 
tion 3003. 


Warner, Chief Justice. 


This was an action brought by the plant against the de- 
fendants to recover damages for causing’ water to be thrown 
upon the plaintiff’s land by the construction of their drains 
and sewers from the city of Augusta, for the benefit of the 
city. On the trial of the case, the jury found a verdict for 
the defendants. A motion was made for a new trial, on the 
several grounds of error set forth in the record, which was 
overruled and the plaintiff excepted. The Court charged the 
jury, in addition to other charges given to them, “that if the 
plaintiff purchased any land liable to overflow from the drains 
of the city of Augusta, it was his misfortune, and he could 
not recover, as a man must purchase land subject to overflow, 
from any natural cause, at his own risk.” This charge of the 
Court, in view of the facts of the case, was error, in my judg- 
ment, Whilst it may be true, as a general rule, that if a man 
purchases land subject to overflow from natural causes, he pur- 
chases it at his own risk, still, that general rule was not appli- 
cable to the facts of this case. The plaintiff’s land was below 
the city, and if it was overflowed by water which naturally 
accumulated by the rains which fell upon the city and the sur- 
rounding more elevated land, and naturally run down towards 
and upon the plaintiff’s land, over other land between the city — 
and the plaintiff’s land, as the God of nature made it to run, | 
then the plaintiff could not recover; but that is not the case 
made by the evidence in the record. The water which falls 
upon the city by natural rains, as well as that which had been 
introduced into the city for manufacturing and other purposes, 
is concentrated into drains and sewers, constructed by the de- 
fendants for the benefit of the city, and is thus precipitated _ 
upon the plaintiff’s land. The water which flows from the 

Vol, xLvil. 18, , 
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city towards the plaintiff’s land is not permitted to flow over 
the other land between the city and his land in its natural 
course, so as to allow any portion of it to be absorbed in its 
transit, but it is concentrated and confined to the drains and 
sewers constructed by the defendants for the benefit of the 
city. This charge of the Court assumes that the overflow of 
the plaintiff’s land, from the drains constructed by the city 
for its own benefit, was an overflow of his land from a natural 
cause, whereas, the overflowing of the plaintiff’s land by the 
construction of the defendants’ drains was caused by artificial 
means, created by the defendants for their own benefit. If, by 
the construction of such drains and sewers to carry off the 
water which naturally falls upon the city, and the water 
which has been introduced into the city by means of the 
canal, a greater volume or quantity of water is thus thrown 
upon the plaintiff’s land than otherwise would be there but 
for the construction of the defendants’ drains and sewers, then 
the defendants are liable to the plaintiff for whatever damages 
he may have sustained thereby, although the water may run 
in its natural course in the drains and sewers so constructed by 
the defendants. If, by the introduction of an increased quan- 
tity of water into the city by means of the canal, when added 
to the natural fall of water thereon, the drains and sewers con- 
structed by the defendants to carry off such water cause a 
greater quantity of water to be thrown on to the plaintiff’s 
land than would otherwise be there, it is a nuisance, for which 
he may maintain his action for damages. 

A nuisance, as defined by the law, is anything that worketh 
hurt, inconvenience or damage to another, and the fact that 
the act done may otherwise be lawful does ndt keep it from 
being a nuisance: Code, 2949. The alienee of the person 
owning the property injured may sue for a continuance of the 
nuisance: Code, 2950. As was said by Lumpkin, Judge, in 
Bonner vs; Wellborn, 7 Georgia Reports, 327, “so jealous and 
guarded have been the Courts relative to this matter, that they 
have steadily ruled that a person never can, by prescription or. 
otherwise, acquire a right to maintain a nuisance.” The prin- 
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ciple of the law applicable to such cases is, that a continuance 
of the nuisance constitutes a new cause of action, from day to 
day, so long as the nuisance continues to exist, in favor of the 
party injured thereby. 

The Court also charged the jury, “that it was the duty of 
every municipal corporation to keep open its drains and sew- 
ers, and that if damage ensued from the flowing of water 
therefrom in its natural course, the defendants were not lia- 
ble.” This charge of the Court, as applicable to the facts of 
the case, was, in my judgment, error. The latter part of it 
ignores the real question in issue between the parties, to-wit : 
Whether the defendants, by the construction of their drains 
and sewers to carry off the water from the city, had thrown a 
greater quantity of water upon the plaintiff’s land than other- 
wise would have been there; but the Court in effect told the 
jury, that if damage ensued to the plaintiff from the flowing 
of water from the defendants’ drains and sewers, in its natu- 
ral course therein, the defendants were not liable, whether 
the quantity of water thrown on the plaintiff’s land was in- 
creased thereby or not. 

The Court further charged the jury, “that if the defendants 
caused any damage by turning off the water of the Augusta 
canal through the drains of the city, they were responsible 
therefor, but that they were not liable for any damage caused 
by overflowing the banks, or for discharging the waters to 
avoid overflow.” 

This charge, in- my judgment, was also error, and calcu- 
lated to mislead the jury. The effect of the charge was to 
tell them that the defendants might discharge the water 
through their drains upon the plaintiff's land, to avoid an 
overflow of the same caused by turning off the water of the 
Augusta canal through the drains of the city, without being 
liable for any damages. It is true, the Court did not tell the 
jury, in so many words, that the defendants might discharge 
the water which run in their drains from the Augusta canal 
on the plaintiff’s land, to prevent an overflow of their drains, 
without being liable for damages; but where else was the 
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water to be discharged, according to the facts in the case, if 
not on the plaintiff’s land? It was the duty of the defend- 
ants, when they undertook to construct drains and sewers for 
the purpose of carrying off the water from the city, so to con- 
struct and manage the same as not to overflow the land of 
other people, and if they failed to construct their drains of 
sufficient capacity to do so, they certainly had no legal right 
to discharge the water on the plaintiff’s land to avoid an over- 
flow of their own drains. According to the general princi- 
ples of the law applicable to the facts of this case, as I under- 
stand them, the defendants (a municipal corporation) were 
bound so to construct and manage their drains and sewers for 
the benefit of the city as to carry off the water therefrom with- 
out injury to the rights of others; and if, by the unskillful 
construction of such drains and ‘sewers, or by the negligent 
management of the same by the defendants, their agents, or 
servants, injury and damage results therefrom, they are liable 
for such injury and damage. The main controling question 
in this case is, whether the plaintiff has been injured and 
damaged by the defendants in consequence of having a greater 
quantity of water thrown upon his land by the defendants’ 
drains and sewers, for the benefit of the city, than would other- 
wise be there if such drains and sewers had not been con- 
structed to carry off the water from the city including that in- 
troduced by the Augusta canal, under its present manage- 
ment by the city authorities. Although, in my judgment, 
there is a preponderance of evidence in favor of the plaintiff, 
still I would not disturb the verdict, but for the errors in the 
charge of the Court to the jury ; the case was not fairly sub- 
mitted to the jury under the law applicable thereto. 

_ Let the judgment of the Court below be reversed. 


McCay, Judge, concurring. 


I do not entertain a doubt but that the right to flow water 
upon another’s land is an easemént that may be acquired by 
prescription—that is, by twenty years’ uninterrupted enjoy- 
ment of the right. The rule that the statute of limitations 
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does not run in favor of a nuisance, only applies to public 
nuisances, and grows out of the impropriety of imputing 
laches to the public: 7 East, 195; 4 Burrows, 2163 ; 4 Mass., 
522; 42 Maine, 150. On the other hand, it is laid down in 
Angell on Water Courses, as a general rule, that the special 
right to a use of a water course, or to flow water upon the 
land of another may in all cases be acquired by prescription: 
Angell on Water Courses, section 200, and he says again, sec- 
tion 206, “ we are aware of no authority, English or Ameri- 
can, which gainsays the doctrine that the upper proprietor of 
land may, by a use for a sufficient period of time, acquire a 
right to keep open an ancient agricultural drain or ditch 
through land below, for the purpose of draining his own 
premises.” 

One can acquire the right to the land itself by use and pos- 
session, and it would be strange if one could not acquire by 
the same method a mere easement over it. And the books 
are full of cases acknowledging the right: 1 B. and P., 400; 
3 East, 294; 11 East, 871; 6 East, 208; 1 Camp, 263; 2 
Brod. & Bing., 667; 1 Sim. & Stuart, 203; 3 B. & A., 76. 
I think, for this reason, that the right to throw the surface wa- 
ter falling on the city into the river, by a ditch or drain through 
this land, if it has been exercised for twenty years by the city 
without interruption, is established by prescription. But I 
think, also, that the surface water which falls from heaven 
over land and has not got into a stream, belongs to the owner, 
and he can use it.or turn it at his pleasure. If he keeps his 
land ploughed, so that it sinks into the earth, or if he builds 
houses upon his land, or paves it so that the water must run 
off over other lower land, in either case he does no legal hurt. 
This is a natural servitude which the lower land owes to the 
higher, and. cultivation and improvement would be impossi- 
ble if the rules applying to running streams were to extend 
to surface water: See Angell on Water Courses, section 108, (a,) 
where the subject is fully discussed and the authorities cited. 
But I think the city has no right to introduce water by a 
eanal, so as to make an artificial stream, and so use that water 
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as, either by want of proper care, or by design, to flood the 
plaintiff’s land. 

There is no pretence that this canal has been for twenty 
years pouring water over this land. There is evidence, 
however, that it does often happen that the water from the 
canal is let off through the ditches, and that the land of the 
plaintiff is flooded thereby, and we think the law ought to have 
been given to the jury on this evidence. As to the natural 
drainage of the city—waste water used by the people, ete.—we 
think the lower land mnst bear the burden of it; but the 
escape water of the canal—the flow from its overrunning its 
gates, ete.—are a wrong, if such flow exists, to the plaintiff, 
which the city has no right to inflict, and we think the case 
ought to go back and be reheard on this point. As we under- 
stand the case, even the statute of limitations does not help 
this view of it, as the canal has been used to overflow in this 
way for the period of twenty years. 


MonteoMERY, Judge, concurred in the views entertained 
by McCay, Judge, but furnished no opinion. 


THomas C. MILLER e al., plaintiffs in error vs. Francis M. 
Fisk, defendant in error. 


1, Where title to property is derived from an award, the arbitrators have 

‘ alien for their proportion of their compensation due by the person to 
whom it was awarded, upon the property so awarded, superior to a 
mortgage executed by such person after the date of the award, but 
before it is entered on the minutes of the Court. 

2, A judgment upon an award should follow the award, and where that 
provides that ‘the cost of this award and of the needful proceedings 
to make it the judgment of the Court shall be equally borne in equal 
degree by each and every party hereto, including just paaryrey ss: 
the arbitrators, to be set forth in the order making the award the judg- 
ment of the Court,” the judgment should be against each party to the 
submission for his aliquot proportion of the expenses and no more, 
and not againt a portion of the parties for the whole cost. Where 
there were four parties to the submission, under such an award, and 
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the sum of $140 00 is fixed by the order of the Court as the compensa- 
tion of the arbitrators, each party is liable for $35 00, and no more. 


Arbitration and award. Lien of arbitrators for fees. Judg- 
ment on award. Before Judge Wricut. Troup Superior 
Court. May Term, 1871. 


The issues in this case arose upon a rule against the sheriff 
of Troup county, for the distribution of a certain fund in his 
hands arising from the sale of a certain tract of land, on the 
first Tuesday in June, 1869, under a mortgage execution in 
favor of Francis M. Fisk. It appears from the ‘bill of ex- 
ceptions and the record, that said land was purchased by one 
Samuel Akers, from Shirley Sledge, senior; that there existed 
the vendor’s lien against said property and divers other claims. 
To clear the clouds resting upon the title to the property, all 
questions in issue were submitted by the parties interested, on 
March 22d, 1866, to the arbitrament and award of Thomas 
C. Miller, Benjamin H. Bigham and George C. Heard. The 
four parties to the submission were Shirley Sledge, Shir- 
ley Sledge, as administrator of Samuel Curtwright, Shirley 
Sledge, jr.,as agent of the administrator of Collins Sledge 
and Samuel Akers. The award was made on March 24th, 
1866, a portion of which was as follows: 

“The cost of this award and of the needful proceedings to 
make it the judgment of the Court shall be equally borne in 
equal degree by each and every party hereto, including just 
compensation to the arbitrators, to be set forth in the order 
making this award the judgment of the Court.” 

At May term, 1866, of the Superior Court, the following 
order was passed : | 

“Upon motion, it is ordered that the foregoing award and 
proceedings be made the judgment of the Court, and be entered 
on the minutes of this Court, the compensation of the arbi- 
trators to be as follows: to Benjamin H. Bigham, $100 00, 
and to T. C. Miller, $20 00, and to George C. Heard, $20 00, 
the estate of Samuel Curtwright and Samuel Akers, both ‘to 
be alike liable and bound therefor, also for the costs which 
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shall be $6 50.” On May 5th, 1866, Samuel Akers execu- 
ted said mortgage on said’ land to Francis M. Fisk, for the 
sum of $6,475 00, which was recorded on May 7th, 1866. 
On June 12th, 1866, an execution issued in favor of the arbi- 
trators, against Samuel Akers for $140 00, for compensation, 
besides costs, based on the order making the award the judg- 
ment of the Court. A rule absolute was taken on the Fisk 
mortgage on November 18th, 1868, and execution issued on 
December 30th, 1868. The question for the decision of the 
Court was which of the two foregoing executions took pre- 
cedence. 

The Court instructed and ordered the sheriff to pay over 
the fund in his hands to the mortgage execution in favor of 
Francis M. Fisk. Whereupon, Thomas C. Miller and the 
other arbitrators excepted, and now assign said ruling as error. 


B. H. Bienay, for plaintiffs in errér. 
Speer & Speer; C. W. Masry, for defendant. 


MonTGoMERY, Judge. 


1. The lien of a judgment founded on an award under the 
Code relates back to the date. of the award—certainly so far 
as to take precedence of anytlien of equal degree created on 
the property (by the party.to whom it was awarded, and the 
foundation of whose title is'the award,) between the date of 
the award and the day it is;made the judgment of the Court. 
It is analogous to a mortgage given but not recorded imme- 
diately, although recorded within the time required by law. 
Or to a judgment at comfnon law, when appeals were allowed, 
confirmed on appeal. 

‘2. This Court has at least twice decided very lately that 
judgments must follow the verdicts on which they are founded. 
It has also held an award to be equivalent to a verdict: White- 
lock vs. Crew, 28 Georgia, 291. Hence, under the facts of 
this case, the judgment should have been against each party 
to the award for $35 00, and no more. 

Judgment reversed. 
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JAMES J. ReErD e al., plaintiffs in error, vs. T. D. FLIPPEN, 
defendant in error. 


1. Mere delay by a creditor to sue the principal debtor until the bar of 
the statute of limitations has attached, as between them, does not dis- 
charge the security if he has been sued in time. The surety is not 
damaged by the delay, since, if he has to pay the debt, he can recover 
from the principal in the implied contract to hold him harmless, and the 
right to sue does not exist in this implied contract until the money be 
in fact paid By the security. 

2. When in a suit to recover the purchase money of some mules, the 
evidence showed that the vendor made false representations as to the 
age of the mules, and that the vendee had relied on and acted upon 
said representations ; it was error in the Court to charge the jury that 
the defendant could not set up said false representations in defense to 
the suit unless it further appeared that he could not at the time have 
discovered the truth by using the ordinary caution of a prudent trader. 

. In a suit against the securities to a promissory note, the principal not 
having been sued, it is not a good objection to the competency of the 
payee in the note as a witness on the trial, to show that the principal 
contractor is dead, and this is specially true if the securities were 
present at the contract and were sworn as witnesses on the trial. 


Principal and security. Indulgence. Statute of limita- 
tions. Vendor and purchaser. False representations. Dili- 
gence. Party as witness. Before Judge Parrotrr. Catoosa 
Superior Court. February Term, 1872. 


T. D. Flippen brought complaint against Mark Lowery, 
C. L. Reid and James J. Reid, principals, and William Bal- 
lew and C. D. McFarland, securities, on the following prom- 
issory note, to-wit: 

“$925 00. CHATTANOOGA, September 24th, 1860. 

“Fifteen months after date we promise to pay to the order of 
N. M. Pope, or bearer, nine hundred and twenty-five dollars, 
value received. 

(Signed) “Mark LowWERY, 
“C. L. Ret, 
“JAMES J. REID, 
“Wa. BALLeEw, Security. 
“C.D. McFARLAND, Security.” 
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The declaration was filed in office on September 7th, 1867. 
James J. Reid was served on September 24th, 1867, and re- 
turns Of non est inventus made as to Mark Lowery, C. L. 
Reid and William Ballew. C.D. McFarland was served on 
September 16th, 1867. 

The defendants, James J. Reid and C. D. McFarland, plead- 
ed that the note sued on was given for fifteen mules purchased 
from the payee of said note, and that said payee at the time 
of, and before the sale, falsely and fraudulently represented 
that said mules were only twelve months old, when in fact 
they were three years old; that by reason of said false state- 
ments the purchasers were induced to buy said mules; that 
said mules were worth $800 00 less as they were, than if they 
had been of the age represented by said payee; that plaintiff 
took said note with full notice of the foregoing facts. 

And for further plea, defendants say that they are only se- 
curities on said note; that the principals have been discharged 
by failure to sue them, and that they are, therefore, discharged. 
These pleas were filed at February term, 1870. The jury 
returned a verdict for the plaintiff for $600 00 principal, 
and $325 00 interest. The defendants moved for a new trial 
upon the following, among other grounds, to-wit : 

1st. Because the Court erred in admitting the testimony of 
N. M. Pope, it appearing that C. L. Reid, one of the con- 
tracting parties, was dead. 

2d. Because the Court erred in refusing to charge the jury 

as requested, to-wit: “That if Reid is security only on the 
note sued on, and if no suit was brought against the princi- 
pals before January 1st, 1870, then he is discharged; that if 
the evidence shows that the plaintiff has failed to prosecute 
his claim against the principals until it is barred as to them 
and they are released, the securities are also released,” and in 
charging in lieu of the above request, “that if there was a 
good cause of action against the sureties at the time the suit 
was commenced, they are not discharged by the statutory bar 
as to the principals since the suit was commenced.” 

3d. Because the Court erred in charging the jury as fol- 
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lows, to-wit: “If the plaintiff has done any act by which 
the principal was discharged from liability, it would relieve 
the sureties from liability. If the suit was brought by plain- 
tiff against the defendants when he had a valid cause of action, 
and the principals in the note were relieved from liability on 
the note after suit was brought and prior to the trial by the 
running of the statute of limitations, this would not be such 
a discharge as to relieve defendants if they are shown to be 
sureties. 

Every man who deals with his fellow in ordinary transac- 
tions is expected to exercise ordinary caution in examining 
and judging the property in which he trades with reference to 
sign, form, color, age, appearance and other patent qualities. 
Traders are expected to judge when they have a fair chance 
to exercise their judgment. If men merely judge badly or 
act unwisely in their trades, the Courts of the country cannot 
aid them. Every trader is required to deal fairly and to avoid 
fraudulent representations, and if a man violates these just re- 
quirements, he violates the law, and the Courts will relieve 
his victim from the damaging effects of such fraudulent repre- 
sentations. If in a trade one man tells another that a horse 
is seven years old and the animal is really ten years old, and 
the party buying has an opportunity to examine for himself, 
he must, if he trades, stand by his bargain.” 

The motion for a new trial was overruled by the Court, and 
defendants excepted and assign said ruling as error upon each 
of the grounds aforesaid. 


E. M. Dopvson ; W. H. Payne, for plaintiffs in error. 


D. A. WALKER, by brief, for defendant. 


McCay, Judge. 


The note sued on is a joint and several note. The holder 
had the right to sue all or either of the parties to it, at his 
pleasure. He saw fit, before the statutory bar attached, to sue 
the securities only. This he had a right to do, by the very 
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terms of the contract; nor has it ever been held that it is any 
wrong to the principal to fail to bring suit against him at the 
same time as suit is brought against the surety. True, under 
our law, if this be done, and a judgment be got against the 
principal, the surety, if he pay the money, has a right to use 
the judgment against the principal, but this is an advantage 
which comes to the surety by an act of the holder, which he 
may or may not do, at his option. The surety has always the 
right, by notice under the Code, to compel suit against the 
principal, but if he neglect to give the notice, he cannot com- 
plain. As we have said, the plaintiff had an undoubted right 
of action against the securities, alone, when this suit was 
brought. Does the fact that, since the bringing of the suit, 
the statute of limitations has barred a suit by the plaintiff 
against the principal destroy this right against the securities ? 
The foundation of all the rules discharging the surety for acts 
or neglect of the creditor is, that these acts have injured’ the 
surety. And if the neglect of the creditor to sue the princi- 
pal until the statutory bar attaches so operated as to injure 
the surety, I should hesitate to hold the surety bound. But, 
in our opinion, the attaching of the statutory bar between the 
principal and the creditor does not injure the security. If he 
be still bound and has the debt to pay, the right to recover 
the money paid out of the principal still exists, notwithstand- 
ing the note, the obligation to the creditor, be barred. The 
right of the surety arises from the date of the payment. He 
has no right of action until then, and his right is not on the 
note or original debt, but on his having paid the money for 
the prineipal’s use. At the making of this original note, there 
was raised by the law a contract between the principal and 
sureties to the effect that if they, or either of them, paid the 
debt, he, the principal, would repay it. Until either of the 
sureties has paid the debt, no right of action accrues. 

We decided in the case of Ezzard vs. Worrill, 44 Georgia, 
629, that a surety who since 1865 had paid the principal’s 
debt, contracted before 1865, did not become a creditor of the 
principal until the actual payment, and this though the debt 





ms a ‘. \ ‘ATLANTA, JULY TERM, 1872. 277 


Reid et al. vs. Flippen. 


was in judgment against both parties. The truth is, the pay- 
ment of a note by the surety discharges it, and the action by 
the surety is not on the note, but for money paid. The rule 
is laid down in the English text books: Pitman, 196, 197; 
see also, Theobald on Principal and Security, on same point, 
without qualification, that mere delay to sue the principal does 
not discharge the surety. And this very sensible reason is 
given, that the surety has always the right to pay and sue 
himself: See also, the same rule in: 2 American Leading 
Cases, 255, and note of authorities there cited. It is true, 
none of those cases, so far as we have been able to examine 
them, are cases where the delay had resulted in the attaching 
of the statutory bar in favor of the principal. But the princi- 
ple upon which all these cases go, is that the act of the creditor 
which releases the security must be some act which prevents 
the security from his right to pay and sue the principal him- — 
self. In Ker vs. Brandon, 2 Howard, (Mississippi,) 910, and 
in Johnson vs, The Planters’ Bank, 4 Smead & M., 170, it 
was held that the failure of a creditor to present the debt to 
the administrator of the principal within the time required by 
the statute of Mississippi for presenting debts to an adminis- 
trator, did not discharge the surety, and this, though by the 
law of Mississippi, a debt not thus presented is not payable 
out of the assets. And this has also been held in New Hamp- 
shire: 8 New Hampshire Reports, 389. There are some re- 
marks by me in the case of Turner vs. McCarthy, 42 Georgia, 
491, indicating a different opinion from the present decision. 
That case, however, stands on peculiar ground, and I am my- 
self now satisfied that my reasoning there is not sound. 

2. We think the Court erred in his charge to the jury on 
this point. We find no authority for the qualification laid 
down by the Judge. {, A vendee of personal property has a 
right to rely on the representations of the seller)CIf they are 
of such a character as to deceive, and he is deceived, the seller 
is liable for his deception. True, if the statements are so pal- 
pably false as that they could not deceive or mislead, they ‘are 
not actionable; but this is rather matter of evidence than of 
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law. If the buyer is, in fact, deceived by his trust in the 
seller’s word, he has been damaged by his act. It is going 
too far to say that, in a sale, the buyer must look out for him- 
self, and that he has no right to rely on the statements of the 
seller. A very large number of men, especially when they 
come to buy a horse, do not pretend to examine and trust alto- 
gether to the statements of the seller. We have looked pretty 
diligently, and can find no authority for this qualification to 
the general rule, that if the seller make false statements, and 
they deceive the buyer in a material matter, he is liable for 
his deceit. 

3. It would be grossly unfair to exclude the payee in this 

note, when the defendants who signed it are witnesses. The 
reason of the exception in the evidence Act is, that one party 
to a contract ought not, in a suit in which the other party 
.(who is dead) is interested, be permitted to give his sworn 
statement when he cannot be met by the other side. Here, 
two of the original contractors are living, one of them was 
sworn, and all the reason of the law fails. The dead man’s 
estate is not a party; this judgment does not bind it. The 
question on trial is between the plaintiff and the defendants, 
and they are all alive. 

Judgment reversed. 


Joun R. Witsoy, plaintiff in error, vs. ELIZABETH ANSLEY, 
by her next friend, defendant in error. 


A lunatic who has no guardian is within the equity of the 14th section of 

' the Relief Act of 1870; and where a suit is brought in the name of the 
lunatic by next friend, on a contract made before June, 1865, no afii- 
davit of the payment of taxes need be filed. 


Relief Act of 1870, Taxaffidavit. Exception. Lunatic. 
Befdre JudgeGreeNE. Newton Superior Court. September 
Term, 1871. 
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This case was submitted to the decision of the Court, with- 
out the intervention of a jury, pon the following agreed 
statement of facts : | 

“That the contract, which is the foundation of the fi. fa., 
was made prior to June Ist, 1865; that at the time of making 
the contract, the plaintiff had a guardian; that she was then 
non compos, and has been in the lunatic asylum ever since 
the making of the contract up to the present time; that her 
guardian died in 1863, and she has had no guardian since that 
time; that the nominal plaintiff, Penelope W. O. Lazenby, 
widow of the guardian, has had the assets ofthe estate of the 
non compos in her hands since the death of the guardian, 
managing and controlling them, and is now doing so. 

The questions upon the above statement of facts arose upon 
an affidavit of illegality filed by John R. Wilson to an execu- 
tion in favor of Elizabeth Ansley, by her next friend, on the 
ground “ that the plaintiff in execution has not paid all legal 
taxes chargeable by law on said debt from the time of the 
making or implying of said contract or debt until the further 
proceeding of said execution.” 

The Court passed the following order: “It is adjudged 
and ordered, that the facts.of said case show the plaintifi’s case 
to be within the provisions of section 14 of the Act of October 
13th, 1870, entitled ‘An Act for Relief and Recoupment,’ 
which excused the plaintiff for the non-payment of taxes, if 
said taxes are unpaid ; and it is further ordered and adjudged 
by the Court, that the illegality in this case be overruled.” 

To which order plaintiff in error excepted, and assigns the 
same as error. : 


CriarkK & Pace, for plaintiff in error. 
E. H. PorrLte; Joun J. Fioyn, for defendant. 


MontTGoMERY, Judge. 


- Legislatures do not require impossibilities. To require a 
lunatic, without a guardian and in the insane asylum, to pay 
taxes, is to require an impossibility. Hence, in that view, 
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the Act of 1870, requiring an affidavit of the payment of taxes 
to be attached to all executions obtained. on contracts, made 
before June, 1865, before levy or sale, does not embrace such 
an execution issued in favor of the lunatic. If this is not 
true, then surely a lunatic is within the equity of the four- 
teenth section of the Act, which exempts widows and minors 
from its operation. 
Judgment affirmed. 


ELIZABETH ANSLEY, by her next friend, plaintiff in error, vs. 
JoHN R. WIi1son, defendant in error. 


Where an affidavit of illegality was pending at the passage of the Relief 
Act of October 13th, 1870, and soon after the passage of that Act the 
affidavit of payment of taxes was attached by the plaintiff in execution 
to the fi. fa. and filed in office, and the case was regularly called at 
the succeeding March term of the Court, up to which time no counter- 
affidavit to the affidavit of the payment of taxes had been filed by the 
defendant, nor was any evidence offered by him in support of his affi- 
davit of illegality, whereupon the illegality was on motion dismissed, 
it is too late then for him again to arrest the plaintiff’s execution by 
filing the counter-affidavit provided for in the fifth section of the Relief 
Act of 1870. 


Illegality. Second affidavit. Relief Act of 1870. Tax 
affidavit. Before Judge GREENE. Newton Superior Court. 
September Term, 1871. 


An execution in favor of Elizabeth Ansley, by her next 
friend, against John R. Wilson, for the sum of $1,627 50 
principal, besides interest and costs, dated October 4th, 1867, 
based upon a judgment entered up on ‘September 26th, 1867, 
was, on March 3d, 1868, levied upon certain property of de- 
fendant. On November 12th, 1870, an affidavit as to the 
payment of the taxes due upon said indebtedness was filed by 
the plaintiff, as required by the Act of October 13th, 1870. 

On March 3d, 1869, defendant filed an affidavit of illegal- 
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ity, stating that said execution was based upon a judgment 
obtained on a note signed and executed prior to June Ist, 
1865, “that said note falls under the Relief Laws of said 
State, and affiant (John R. Wilson) further states that he 
. desires to take the benefit of the remedy provided for in these, 
said Relief Laws, according to equity.” 

At the March term, 1871, the above and foregoing affida- 
vit was dismissed, and the execution ordered to proceed. 

On April 4th, 1871, the defendant filed a second affidavit 
of illegality, in which was alleged that the plaintiff had not 
paid all legal taxes as required by the Act of October 13th, 
1870. 

At the September term, 1871, counsel for plaintiff moved 
the Court to dismiss said second affidavit of illegality, on the 
ground that defendant was estopped by the decision of the 
Court on the first. : 

The motion was overruled and plaintiff excepted, and now 
assigns said ruling as error. 


J.J. Froyp; E. H. Porrte, for plaintiff in error. 
CLARKE & Paces, for defendant. 


MontTcomERY, Judge. 


Section 3450, of the Code, allows a defendant in fi. fa., 
who has filed an affidavit of illegality to amend it instanter, 
by inserting new and independent grounds, provided he will 
swear that he did not know of such grounds when the origi- 
nal affidavit was filed. Here the defendant had full oppor- 
tunity to amend his affidavit under this section, but neglected 
to do so, and permitted his illegality to be dismissed without 
offering to make the amendment. He has had his day in 
Court, and should not now be permitted again to delay the 
plaintiff in the assertion of her rights. Indeed, the record 
in this case has attached to it, by inadvertence we suppose, 
the agreed state of facts which properly belgnged to the case 
of Wilson vs. Ansley, (preceding case,) from which it appears 


VoL. xivir. 19, 
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that the plaintiff in fi. fa. is a lunatic, and under the decis- 
ion in that case the proposed defense would not avail the de- 
fendant. 

Judgment reversed. 





ALLEN H. Green, plaintiff in error, vx. MArTHA E. Havue- 
ABOOK, administratrix, et al., defendants in error. 


1. Section 721 of the Code prohibiting the establishment of private fer- 
ries within three miles of any public bridge, does not prohibit the es- 
tablishment of a private ferry within three miles of a public ferry. 

. Section 724 of the Code authorizing the owner of any land through 
which a stream passes, on both sides of said stream, to establish a 
bridge or ferry thereon at his own expense, and charge toll for cross- 
ing, is to be construed in harmony with section 2207, which provides 
that the right to construct a bridge or establish a ferry for private use, 
within or adjoining lands, is appurtenant to the ownership of the land, 
but the right to establish and keep a public bridge or ferry is a fran- 
chise, and must be granted by the State, and so construing, section 724 
is only to be understood to apply to a private ferry, which the owner of 
the lands may establish for his private use, and which he may also oc- 
casionally use for carrying others over and charge toll therefor, but 
which he cannot commonly and usually use for such purpose, so as to 
make the same a public ferry. 

8. A franchise of a ferry is the subject of sale, and may be transferred 
and inherited. 

4, A franchise of a ferry may be lost by non-user, but under section 1680 
of our Revised Code, the forfeiture only dates from the judgment of a 
Court of competent jurisdiction declaring the forfeiture. 


Injunction. Public and private ferry. Public bridge. 
Riparian rights. Franchise. Forfeiture. Before Judge 
-CLarK. Macon county. At chambers. August 27th, 1872. 


Allen H. Greer filed his bill against Martha E. Haugabook 
as administratrix upon the estate of Daniel Haugabook, de- 
ceased, Zacariah Quick, William P. Drumwright, James A. 
Smith, William Miner and James P. McCall, containing sub- 
stantially the following allegations : 
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That on the day of December, 1868, complainant 
leased from the Ordinary of Macon county the ferry known 
and distinguished as the ferry between the towns of Oglethope 
and Montezuma, across Flint river, for the term of five years, 
and in accordance with said lease he erected a substantial 
bridge across the creek, placed a good and safe rope and boat 
across the river, and has promptly transported all persons 
seeking to cross at the rates prescribed by law; that complain- 
ant entered into bond with security for the purpose of in- 
demnifying the county against loss and for the faithful per- 
formance of his part of the said contract; that the net profits 
of said ferry amount to about $400 00 per annum; that at 
the time the aforesaid contract was entered into there was no 
ferry or toll bridge on Flint river nearer than Danville, in 
Sumter county, and Lanier, or a few miles above, in Macon 
county; that the estate of Daniel Haugabook is possessed of 
certain real estate, lying on both sides of Flint river, within 
two or three miles above the ferry, leased by complainant ; 
that Martha E. Haugabook, administratrix upon said estate 
has entered into a contract with certain persons to open a ferry 
across Flint river for the free use of the public; that there 
is no order of Court for said ferry, no bond and security given 
to protect the public against loss or damage; that very many 
years ago there was a ferry kept on said land, but it has been 
abandoned for more than twenty-three years, and whatever 
right or franchise existed has long since ceased; that said land 
has passed through the hands of various parties, and the pub- 
lic road leading to said former ferry on either side of the river 
long since discontinued as such and closed up; that the use 
of said ferry by the public, either free or for toll, will very 
greatly, if not entirely destroy the profits of the ferry leased 
by complainant ; that said administratrix has combined with 
the other defendants to open and run, free of expense to the 
traveling public, the old ferry on the lands belonging to the 
estate of Daniel Haugabook, deceased, without authority of 
law and in violation of the rights of complainant. Prayer, 
that the writ of injunction may issue to said defendants, enjoin- 





‘284 SUPREME COURT OF GEORGIA. 
Greer vs. Haugabook. 


ing and restraining them from using or permitting others to 
use the ferry on the lands of said Daniel Haugabook for the 
purpose of carrying the public, either free or for toll ; that the 
writ of subpoena may issue. 
Martha E. Haugabook, administratrix, answered the bill, 
substantially, as follows : 
That complainant’s rights, under said lease were not exelu- 
_ sive, and especially did not prevent the owners of lands on 
both sides of said river from reopening a ferry on their own 
lands ; that defendants, with full authority from the heirs of 
Daniel Haugabook, have proceeded to put in operation a ferry 
on said river, at the place designated in complainant’s bill, for 
the purpose of passing over persons and wagons free of toll ; 
that defendant has the right to do this, not only for her own 
convenience, and for the benefit of the estate which she repre- 
sents, but also for the purpose of charging toll if she shall 
think proper ; that the property on both sides of the river be- 
longing to the estate which she represents, and the river not 
being a riparian stream, nor a navigable stream, the defend- 
ants have the right to put said ferry in operation; that, on 
December 19th, 1827, the Legislature of Georgia did grant to 
one John Rushin the right to erect a ferry on Flint river, on 
his own land ; that said Rushin kept up said ferry until about 
, the year 1845, when he sold said land and charter to one 
Senus Clark, who kept the same up until Daniel Haugabook 
bought the same, in the year 1853 ; that said Haugabook con- 
tinued to claim said right, but, in fact, never kept up said 
ferry, on account of the building of the Southwestern Rail- 
road, when the same became unprofitable ; that, on account of 
the peculiar condition of the plantation, it is important to 
-have said ferry to obtain timber from the west side of the 
river for fences and other purposes, the east side having com- 
paratively little timber ; that defendant and the other heirs-at- 
law of Daniel Haugabook, deceased, have consented that said 
ferry may be regulated and controlled by the other defendants, 
they having the right to free passage over the same; that de- 
fendant is informed that it is more than three miles, aecording 
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to the course of the stream, from complainant’s. ferry to that 
of defendants’. 4 
The other defendants adopted the foregoing answer as their 
own. Affidavits were read in support of the bill and answer, 
unnecessary to be here set forth. 
The Chancellor refused the injunction and complainant ex- 
cepted, and assigns said ruling as error. 


Put. Coox, represented by THE ReporTER, for plaintiff - 
in error. 


No appearance for defendant. 
McCay, Judge. 


1. It would be making rather than expounding law, to say 
that the Legislature, in section 721 of the Code, where it pro- 
vides that no private ferry shall be established within three 
miles df a “ public bridge,” means within “three miles of a 
public bridge or ferry.” It is enough to say, that the word 
“ferry” is not there, and that if the Legislature intended to 
include ferries, it is only a fair presumption to suppose they 
would have said so. We can see good reasons, too, why the 
word is left out. A bridge is a costly thing, and men might 
well be unwilling to go to the expense of building a bridge, if 
they were liable to have a ferry set up close by them. This 
reason would be less strong in the case of a ferry, as the expense 
of the ferry is less than a bridge, and the cost of the former 
is rather in the expense of running it, than of establishing it 
at first. The other question in this case is one of more diffi- 
eulty, and one that has given us much trouble. 

2. Section 721 of the Code, standing alone, would seem to 
allow any owner of the land on both sides of a stream to estab- 
lish and use a ferry thereon at his discretion, and such was the 
Act of 1850, of which this section is a codification. 

3. But section 2207 expressly says that a public ferry is a 
franchise, and that the owner of the land does not have the 
right to establish a public ferry. At first reading, these two 
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sections would seem to conflict, and perhaps they do. They 
eccur in different divisions of the Code, one under the head 
of “Organization of the State and Counties,” and the other 
under the head of “ Eminent Domain.” As is well known, 
the Code is the result of the labors of different men, and each 
of these general subjects were intrusted to different persons. 
Perhaps, in their consultations, they overlooked this discrepancy. 
At any rate, it exists, and it is our duty, if we can, to give them 


* both effect. 


The solution which occurs to us, is the distinction between 
a private and a public ferry. A man may have a flat ona 
stream, and may use it to carry over his own people, wagons, 
etc., and he may occasionally take over a neighbor and take 
pay for it, yet it is not, necessarily, a public ferry, because he 
does not make it a constant, regular business. There is the 
same distinction between a carrier and a common carrier, be- 
tween one who may, on occasions, hire out his horse, and a 
livery man, or one who may, at times, take pay for a nfeal or 
bed from a traveler, and an inn-keeper. Perhaps this, then, 
is the true meaning of these statutes, taken together. A public 
ferry isopentoall. Regularfare is established. Theferryman 
isa common carrier. He is bound to take over all who come, 
and he is bound te keep up, and in good order, his ferry, and 
he is held to strict liability. Such a right exists, not as ap- 
purtenant to his land, but is a franchise which needs the grant 
of the proper public authority. A private ferry is mainly for 
the use of the owner, and though he may take pay for ferriage, 
he does not follow it as a business. His ferry is not open to 
the public, at its demand. He may, or may not, keep it 
going, etc. We admit that these words in section 724 and 

_the adjoining sections are difficult to reconcile with this dis- 
tinction, but, in the main, we think this distinction will har- 
monize the provisions of the Code, taken altogether. 

4, A franchise of a ferry is not exactly a corporation, 
though it has some of the incidents of one. It is rather an 
incorporeal right, lying in grant. It is the subject of sales 
and of inheritance. Without question, a ferry franchise may 
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be lost by non-user; but, under our Code, this only dates 

from the judgment of a Court declaring the forfeiture; such 

is the express language of the Code, and we see nothing in the 

facts of this case to prevent the application of the rule to it. 
Judgment affirmed. 


Martin L. SHEELEY, plaintiff in error, vx. MARTHA Fun- 
DERBURK, defendant in error. 


Where a laborer who claims a lien on the property of his employer, un- 
der the Act of 1869, undertakes to foreclose it according to the provi- 
sions of section 1969 of the Code, he must aver in his affidavit demand 
for payment of the sum due on his employer, and refusal by the latter 
to pay. It is not sufficient to aver in general terms that defendant re- 
fuses to pay. 


Laborer’s lien. Demand. Before Judge CLARKE. Macon 
Superior Court. December Term, 1871. 


Martha Funderburk foreclosed a laborer’s lien against Mar- 
tin L. Sheely, upon the following affidavit: “That Martin L. 
Sheely is indebted to deponent in the sum of $235 00, due for 
the work and labor of herself and three children upon the 
farm and in the crop of said Sheely ; that the same is due and 
unpaid, and the said Sheely refuses to pay the same, where- 
fore, she prays judgment in accordance with the law giving 
laborers a lien for their wages and work.” 

The defendant filed a counter-affidavit, which it is unneces- 
sary here to set forth. Upon the trial, the jury returned a 
verdict for the plaintiff for $123 53. 

The defendant moved for a new trial, upon the following, 
among other grounds: 

“That the Court erred in ruling that, under the 1969th 
section of Irwin’s Revised Code, it was not necessary that 
there should be a demand and refusal to pay on part of de- 
fendant, and that it was not necessary to aver in the affidavit 
of foreclosure that a demand had been made by plaintiff on 
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defendant for payment, and that the same had been refused by 
defendant.” 

The motion for a new trial was overruled by the Court and 
plaintiff in error excepted, and assigns said ruling as error. 


JoHuN R. Worrit1; JAMES E. ScHOFIELD, for plaintiff in 
error. 


Pur. Cook, represented by B. P. Houuis, for defendant. 


MontTooMERY, Judge. 


The plaintiff in error employed the defendant in error and 
her children as laborers upon his farm for the year 1870. In 
the autumn of that year, before the expiration of the time of 
service, he discharged her, as she testifies, and as the jury 
must have found. Whereupon, she sued out an execution 
against him, under section 1969 of the Code. He filed his 


counter-affidavit, and the sheriff returned the case to the Su- 
perior Court. When the case was called, plaintiff in error 
moved to dismiss the case and set aside the order, on the 
ground that plaintiff, in her affidavit for foreclosure, had not 
averred demand for payment upon the defendant, as required 
by section 1969. The Court overruled his motion and he ex- 
cepted. The case went to trial and the verdict was for the 
' defendant in error, the plaintiff below. Other exceptions 
were taken, which it is unnecessary to notice. In accordance 
with the uniform rulings of this Court, holding that in these 
summary remedies, the requirements of the statute must be 
strictly complied with, we feel compelled to reverse the judg- 
ment of the Court below. 
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Lewis vs. Armstrong et al. 


Joun B. Lewis, plaintiff in error, vs. JAMES W. ARM- 
STRONG, administrator, et al., defendants in error. 


Where a judgment was obtained against the makers of a promisory note, 
and one of them appealed to a special jury giving bond and new secu- 
rity for the eventful condemnation money, and pending the appeal a 
suit was brought, and judgment obtained against the indorser, and 
after this the plaintiff dismisses the suit pending on the appeal against 
the maker: 

Held, That on a bill filed by the indorser to enjoin the judgment against 
him, alleging these facts and claiming to be discharged by this act of 
the plaintiff, in dismissing the suit on the appeal, and thus losing the 
lien of the first judgment, and the security on the appeal, it was error 
in the Judge not to grant the injunction until the hearing, the answer 
not denying the facts except by hearsay, and in effect admitting that 
the suit had been dismissed 


Injunction. Maker and indorser. Release. Before Judge 
CLARK. Sumtercounty. At Chambers. August 29th, 1872. 


John B. Lewis filed his bill against Jane R. Armstrong, 
administratrix, and James W. Armstrong, administrator of 
James W. Armstrong, deceased, William L. Graham, sheriff 
of Dooly county, Columbus W. Hand, David Bagley and 
Thomas N. W. Horne and James Murray, executors of J. W. 
C. Horne, deceased, containing the following allegations, 
to-wit: 

That on January 9th, 1860, the defendants, Hand and Bag- 
ley, made to the said James W. Armstrong, then in life, but 
since deceased, their two promissory notes, one for the sum of 
$2,517 97, due twelve months after date, and the other for 
$2,682 20, due twenty-four months after date, both of which 
notes were indorsed by complainant for the accommodation of 
the makers and without any participation in their considera- 
tion; that the defendant, Hand, made payments on the first 
of said notes, amounting in the aggregate to about $1,180 40; 
that said James W. Armstrong caused suit to be commenced 
on said notes against the defendants, Bagley and Hand, as 
makers, and the complainant as indorser, returnable to the 
September term, 1865, of the Superior Court of Sumter coun- 
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ty; that at the April term, 1866, of said Court, judgment was 
rendered for the plaintiff against the defendant Hand as prin- 
cipal, the defendant Bagley as security, and complainant as 
indorser for $4,020 23, principal debt; that said Hand alone 
appealed from said judgment, giving as security J. W. C. 
Horne, then in life but since deceased; that pending said ap- 
peal the said James W. Armstrong instituted suit against 
complainant as indorser on said notes to the October term, 
1867, of Dooly Superior Court, and at the October adjourned 
term, 1868, recovered a judgment for $4,164 24, principal 
sum, and $2,100 61, interest to October 21st, 1868; that on 
November 14th, 1868, an execution issued on said last judg- 
ment which was levied on January 22d, 1869, by the defend- 
ant Graham, as sheriff of the county of Dooly, on the lands of 
complainant, and said lands will be sold as advertised on the 
first Tuesday in August, 1872, unless said sale is enjoined. 
Complainant avers that said last suit was brought against 
him while there was a subsisting judgment in Sumter Supe- 
rior Court for the same cause of action, and for this reason he 
paid no attention to it, believing that it was brought through 
the mistake and forgetfulness of plaintiff’s attorney; that no 
pleas were filed and judgment was rendered against him by 
default; that the defendant Hand was, at the time said judg- 
ment was obtained against complainant, defending the suit in 
Sumter county on the ground that the consideration of said 
notes was slaves sold to him by said Armstrong; that com- 
plainant felt that the defendant Hand was defending also for 
him, who was only his accommodation indorser; that notwith- 
standing sufficient property to pay the debt was bound by the 
judgment obtained in Sumter county without resorting to the 
property of complainant, and notwithstanding J. W. C. Horne, 
the security on the appeal was amply able to respond to said 
debt, yet said Armstrong, after obtaining a judgment against 
complainant in Dooly county, under the circumstances of fraud 
and surprise already set forth, at a term of Sumter Superior 
Court, sometime in the year 1869 or 1870, voluntarily dis- 
missed his said suit pending on the appeal, thereby releasing 
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said security on the appeal and discharging the lien of the 
judgment already obtained, thereby increasing the risk of 
complainant and exposing him to greater liability; that the 
discharge of his principal and the said securities discharged 
complainant from all liability to said Armstrong or his rep- 
resentatives. Prayer, that the writ of injunction may issue, 
directed to said defendants, restraining them from selling said 
land, or from any other or further proceeding in any litiga- 
tion pending in Dooly or Sumter Superior Court, touching 
the premises until the further order of the Court; that com- 
plainant may be decreed to be released from any liability for 
said debt, or if this may not be done, that the litigation in 
Sumter Superior Court may be decreed to occupy the status it 
did at the time of the dismissal of said suit, and that com- 
plainant be reinstated in all his rights as they existed at that 
time, or failing therein, that said Armstrong may be compelled 
by decree to discharge him from all liability, and resort to the 
other defendants in said case, except the defendant, Graham. 

James W. Armstrong, as administrator upon the estate of 
James W. Armstrong, deceased, answered the bill for him- 
self, and said intestate ; Jane R. Armstrong, formerly admin- 
istratrix, having been discharged from the administration. 

The only portions of the answer necessary to an under- 
standing of the case are substantially as follows: 

Defendant admits that a judgment was obtained at April 
term, 1866, of Sumter Superior Court, against the defend- 
ants, Hand and Bagley, from which an appeal was entered, but 
he denies that at said term any judgment was rendered against 
the complainant, and, on the contrary, states the fact to be 
that complainant, who was a resident of the county of Dooly, 
had not been served; that at the October: term, 1866, of 
Sumter Superior Court, service having been in the meantime 
perfected, he obtained a separate verdict and judgment against 
complainant, from which an appeal was entered by his attor- 
ney, W. A. Hawkins, Esq.; that preceding said last men- 
tioned appeal the attorney of defendant’s intestate, living at 
that time in Dooly county, unwilling to complicate the case 
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further in Sumter Superior Court, by carrying on two sepa- 
rate and distinct actions, and becoming tired of attending the 
sessions of said Court, the appeal docket being a very heavy 
one and the prospect of reaching said cause being very re- 
mote, for the mutual accommodation of complainant and him- 
self, at the adjourned term of said Court, in July, 1867, took 
an order dismissing said separate case against Lewis: that af- 
ter the dismissal of said suit as aforesaid, an action was com- 
menced on said notes against complainant, returnable to the 
October term, 1867, of Dooly Superior Court, and when said 
case was called at the October term, 1868, the same being in 
default, a judgment was rendered for the plaintiff; that an 
execution based on said judgment was levied on January 22d, 
1869, on the property of complainant, and an affidavit of il- 
legality was filed thereto, alleging, among other grounds, the 
judgment outstanding against him for the same cause of ac- 
tion in Sumter Superior Court; that said ground, although 
false in fact, was nevertheless fully considered and passed upon 
by the Court, and overruled on demurrer, to which decision 
exceptions were filed, and the judgment subsequently affirmed 
by the Supreme Court; that defendant, Hand, the principal 
in said notes was not defending the suit against him and the 
defendant Bagley in Sumter Superior Court, at the time judg- 
ment was rendered against complainant in Dooly county, be- 
cause defendant has been informed that the same had been be- 
fore that time dismissed by the Court, on motion of W. A. 
Hawkins, Esq., the attorney of the defendants, Hand and 
Bagley, on the ground that the same was a slave debt. 
Defendant denies that complainant ever was a party to said 
suit against the defendants, Hand and Bagley ; that defendant 
is informed, and ‘believes that his attorney denies and resents 
with some indignation the charge that he made use of any 
trick or device to obtain said judment in Dooly county; de- 
fendant denies that he ever, by himself or his attorney, vol- 
untarily dismissed the case brought against the defendants, 
Hand and Bagley, in 1869 or 1870, or at any other time, as 
charged in said bill, but, on the contrary, he insists that the 
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same was done, if done at all, by the action of the Court against 
the wishes and earnest opposition of his attorney, and on the ~ 
motion of complainant’s attorney, as defendant is informed ; 
that so far from voluntarily dismissing said suit, defendant 
resisted the dismissal so long as he could successfully do so, 
and that after said suit had been ‘dismissed as aforesaid, and 
after the passage of the Act of 1869, requiring all suits on such 
contracts to be brought prior to January Ist, 1870, he caused 
suit against said defendants to be renewed, believing and 
hoping that a returning sense of justice would in time prevail 
throughout the State, and the validity and justness of his 
claim be recognized; that in addition to the positive injunc- 
tion upon him to bring said case at that time imposed by the 
before mentioned statute, he was likewise induced to do so for 
the benefit of complainant, in order to be able to subrogate 
him to all the rights of a judgment creditor against the de- 
fendants, Hand and Bagley ; defendant denies all combination 
with the other defendants. 

The Chancellor refused the injunction, and the complainant 
excepted, and assigns said ruling as error. 


W. A. Hawkins; 8. Hatt; 8. Rocers, for plaintiff in 
error. 


JosEPH ARMSTRONG, by brief, for defendants. 


Ist. Equity will not interfere after a judgment at law: 
Story’s Eq. Pl., sec. 782; 2d Story’s Eq. Jur., sec. 894 to, 
896; 36th Ga. R., 584; 3d Ga. R., 78; 12th Ga. R., 338 ; 
2d Ga. R., 279, 329; Ist Ga. R., 136, 139; 15th Ga. R., 
106; 16th Ga. R., 402; 3d Ga. R., 229. 

2d. Injunction refused where diligence is wanting: 28th 
Ga. R., 117. 

3d. Reasons for dissolving stronger than for sustaining: 
28th Ga. R., 503. 

4th, Allegations in bill weak and denials strong: 29th Ga. 
R., 503. 
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5th. Answer waived ; injunction dissolved on coming in of 
answer of one defendant: 37th Ga. R., 684. 

6th. Practice in case of injunction: Code, sec. 3151, et seq.; 
Act of October 27th, 1870; Acts of 1871-72. 


McCay, Judge. 


We do not propose to discuss the various questions which 
were argued at the hearing of this case. We think the equity 
in the bill turns mainly on the damage which is claimed by 
the complainant to have come to him from the dismissal of the 
suit in Sumter, pending, as it was, on the appeal against the 
principal, and we do not think the answer, with sufficient de- 
finiteness, denies that equity. We are not now prepared to 
say that the dismissal of the case by the plaintiff’s fault, on 
the motion of the other party, would be sufficient, though we 
are rather inclined that way. But if the plaintiff has himself 
dismissed the suit, we think a strong equity arises in favor of 
the security. The principal debtor had given to the plaintiff 
a new security for the debt. In his separate appeal, he had 
separated himself from the other defendants, and the seeurity 
on the appeal undertook to pay the judgment the plaintiff 
might obtain. It would seem that this is an act which comes 
within sections 2151, 2124, 2126 of the Code. The dismissal 
of the appeal suit is a positive act. By it the security—the 
complainant—has been injured. The plaintiff in that suit has 
given up a security which the complainant here, would, if he 
pays the debt, have a right to collect the money out of. This 
equity is not denied in the answer in plain terms; it is, by 
implication, admitted. We think the injunction ought to have 
been granted on this ground, though, as we have above re- 

marked, we are not now prepared to say that it would not be 
a good bill if the plaintiff in the appeal case, by his failure to 
attend to his case, caused the dismissal. 

Judgment reversed. 


. 
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Thomas vs. Wolfe. 


JAMEs A. Tuomas, Sr., plaintiff in error, vs. Joun B. 
Wo LFE, defendant in error. 


1. Evidence that a promissory note, payable “in any solvent notes,’’ was 
intended to be drawn, payable in any solvent notes of a particular es- 
tate, is immaterial. Proof that tender or payment was made in sol- 
vent notes belonging to that estate, would have been admissible to show 
defendant’s compliance, or readiness to comply with his contract, as 
set out by the plaintiff. Hence, the proposed addition to the contract 
would not have strengthened defendant’s case, and a continuance 
moved for, on the ground of the absence of a witness, by whom de- 
fendant expected to prove the proposed addition, was properly refused. 
The offer of defendant to prove the same fact by his own evidence was 
rightly rejected, for the same reason. 

2. A promissory note, payable ‘in anyQolvent notes,’’ requires tender 
or payment in notes solvent at the time of such tender or payment. 


Parol evidence. Continuance. Tender. Before Judge 
ALEXANDER. Laurens Superior Court. October Term, 
1871. 


John B. Wolfe brought complaint against James A. Thomas, 
sr., upon the following promissory note: 


“$200 00. 

“One day after date I promise to pay J. B. Wolfe or bearer, 
two hundred dollars, for value received, to be paid in any sol- 
vent notes. (Signed) 

“ August 27th, 1866. “James A, THomas, Sr.” 


On the call of said case, defendant moved for a continuance 
on the ground of the absence of Byron W. Whitehead, a ma- 
terial witness. After the formal showing, defendant stated 
that he expected to prove by said absent witness that said note 
was given upon the following consideration, to-wit: That the 
said witness had employed plaintiff as an attorney to settle 
for him his interest in the estate of A. C. Whitehead; that 
the witness had subsequently sold his interest in said estate to 
defendant; that plaintiff agreed to represent defendant upon 
the same terms that he had -contracted with the witness, to- 
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wit: to receive $200 00 in any solvent notes belonging to the 
estate of A. C. Whitehead. 

The motion for a continuance was overruled, upon the 
ground that the evidence would be inadmissible if the witness 
was present. 

Upon the trial the defendant proposed to prove, by his own 
testimony, the facts set forth in the showing for a continuance, 
with the additional fact that the words “belonging to the es- 
tate of A. C. Whitehead,” should have been added to the note, 
but were omitted by accident or mistake. The evidence was 
excluded by the Court. 

The jury returned a verdict for the plaintiff. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the verdict is contrary to law. 

2d. Because the Court erred in overruling the motion for a 
continuance. 

3d. Because the Court erred in refusing to allow defendant 
to testify as above set forth. 

The motion for a new trial was overruled, and plaintiff in 
error excepted. 


R. A. StanLEY; J. Rivers, represented by NEwMAN & 
Harrison, for plaintiff in error. 


'E. P. Howe 1, for defendant. 


MonTGoMERY, Judge. 


The defendant in error sued the plaintiff in error on a 
promissory note, drawn'in the usual form, except that it stated 
it was “to be paid in any solvent notes.” When the case was 
called, defendant below moved a continuance, on account of 
the absence of a witness, by whom he expected to prove that 
the note should have read, “to be paid in any solvent notes 
belonging to the estate of A.C. Whitehead.” Defendant had 
pleaded this mistake in the contract, and also, by amended 
plea, that he had tendered notes, (without saying whether they 
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were solvent or not,) belonging to that estate, in payment, 
which plaintiff had refused. The Court overruled the motion 
to continue. Defendant then offered to prove the same fact 
by himself. His evidence was rejected. There was no state- 
ment made by defendant, or his counsel, that he expected to 
prove by the absent witness, or that the defendant, himself, 
could prove a tender of any solvent notes .to the plaintiff in 
payment of the note sued on, whether belonging to the estate 
named, or of any other solvent notes. The evidence, then, if 
admitted, would have been wholly immaterial. Counsel in- 
sisted, in the argument, that the proposed addition to the note 
was material, because a payment of notes belonging to the es- 
tate, which had been solvent at the date of the note sued on, 
but were no longer so, would be a compliance with defendant’s 
contract. We do not think so. 
Judgment affirmed. 


JAMES WHITTEN, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1. The credibility of the witness testifying to the jury, on the trial of a 
case, is peculiarly matter for the determination of the jury, and only 
in very extreme cases ought the Court to interfere with a verdict turn- 
ing on the credit to be given to the witnesses testifying on the trial. 

2. In cases where the penalty is left, by the law, to the discretion of the 
Court, with certain fixed limits, this Court will not disturb the judg- 
ment of the Judge of the Superior Court, so long as he does not ex- 
ceed the limits prescribed to him by the statute. 


Criminal law. Credibility of witness, Degree of punish- 
ment. Before Judge HARRELL. Randolph Superior Court. 
May Term, 1872. 


James Whitten was placed upon trial for the offense of as- 
sault and battery, and pleaded not guilty. 
The following evidence was introduced : 
F’. Gore, sworn: Witness is the prosecutor ; on April 22d, 
VoL, Xvi. 20, 





298 SUPREME COURT OF GEORGIA. 
Whitten vs. The State of Georgia. 


1872, defendant came to witness’ field, in Randolph county, 
where he was plowing, and notified him to attend and work 
the road ; defendant was a road overseer; he told defendant 
that “he would send a hand in his place ;” defendant replied 
that “he would not receive him ;” witness then said, “if you 
have come here to raise a fuss with me, you must go some- 
where else to raise it ;” thereupon, a general quarrel arose ; 
defendant got down from his mule, with his knife in his hand, 
came over the fence and was approaching witness, when wit- 
ness picked up a piece of a fence rail and threatened, if he 
came nearer, to strike him with it; defendant then got back 
over the fence and rode off; witness went that day to see J. 
A. Moreland, who was a Justice of the Peace and road com- 
missioner, to ascertain if he had the right to put in a hand to 
work in his place; Moreland told witness that he thought he 
had the right, if he put in a good hand; on his way back, 
witness met defendant in the road; defendant said to him, 
“Why don’t you want to work the road, you damned, lazy 
son of a bitch?” defendant called witness that three times; 
accused witness of stealing his property from women and chil- 
dren ; witness said he “had never stolen from him, nor had 
he (witness) acted as he had, to go into Pace’s gin-house and 
take a cat ;” defendant got down from his mule with his knife; 
witness had a stick, with which he was walking; defendant 
approached him with his knife; witness struck at him. with 
his stick as defendant approached, and aimed to knock the 
knife out of his hand; they had a scuffle, in which defendant 
cut witness on the hand, and cut his pants on the front next 
the belly ; witness got hold of him and held him until he 
agreed to let witness alone; defendant got up and walked off; 
defendant then picked up a piece of a rail, approached witness, 
and struck him a severe blow on the head, and they again had 
a contest, until witness a second time obtained a firm hold and 
held defendant until he agreed to quit; witness did not tell 
J. A. Moreland, at the time referred to, that Whitten did not 
get over the fence into the field, and that he (witness) got over 
the fence with the piece of rail and approached defendant ; did 
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not tell Hart, at the time and place mentioned, a few minutes 
after the fight was over, that he had struck Whitten and knocked 
him down with the stick; witness talked with Hart at that 
time ; showed him the cut on his hand and the cut on his pants. 


EVIDENCE FOR THE DEFENDANT. 


John A. Moreland, sworn: Prosecutor came to see witness 
on the day of the difficulty, to obtain a warrant for the defen- 
dant for his conduct in the field; witness is a road commis- 
sioner and a Justice of the Peace; told witness that defendant 
did not get over the fence, but that he (prosecutor) got over 
the fence with a piece of rail; that defendant got down, tied 
his mule, and took out his knife ; that prosecutor got back over 
the fence into the field; prosecuter’s character for truth and 
veracity is bad; witness would not believe him on his oath in 
a Court of justice. 

George P. Hart, sworn: Witness was at work in his field 
when prosecutor came along, a few minutes after the difficulty ; 
prosecutor said that “he had struck defendant twice with a 
stick, and had left him lying in the road ;” asked witness to 
go down and attend to him; prosecutor did not slow witness 
the cut on his hand or on his pants; saw no blow on him ex- 
cept a little place on the side of his face; knows the general 
character of prosecutor; would not believe him on his oath in 
a Court of justice. 

Henry L. Hart, David Jones, Joseph Jones, R. C. Sevin, 
J. T. Berry, all testified that from their knowledge of the gen- 
eral character of prosecutor, they would net believe him on 
his oath in a Court of justice. 


REBUTTAL FOR THE STATE. 

John Kiddoo, W. D. Kiddoo, 8. A. McNeil, John M. Red- 
ding, S. T. Jenkins, W. L. Baldwin, James R. Wooten, John 
W. Sealy, Isaac Duke, Henry Hartfield, Shelly, L. 8. 
Chastain, Jacob Davis, and E. L. Douglass, all testified that 
from their knowledge of the general character of prosecutor 
they would believe him on his oath in a Court of justice. 

The jury found the defendant guilty. 
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A motion for a new trial was made upon the ground that 
the verdict was contrary to the evidence, which was overruled 
by the Court. Defendant was sentenced to six months’ im- 
prisonment, from which he might, at any time, be released by 
the payment of a fine of $250 and costs. 

Plaintiff in error excepts to, and assigns error in the follow- 
ing rulings of the Court : f 

Ist. In overruling said motion for a new trial. 

2d. In imposing a cruel and oppressive penalty, and one 
entirely disproportionate to the nature and character of the of- 
fense. 


H. Frevper, for plaintiff in error. 


J. 8. FLEWELLEN, Solicitor General, represented by B. S. 
"WorRRILL, for the State. 


McCay, Judge. 


There can be no good reason for saying this verdict is not 
“supported by the evidence, other than the belief of the plain- 
tiff in error, that the State’s witness was not worthy of credit. 
It would, in our judgment, be an infringement by the Court 
on the province of a jury, to undertake to say that they ought 
not to have believed the witness. The jury are the judges of 
the credibility of the witnesses, in a special sense. They see 
them, they hear them. The eye, the tone, the manner, the ex- 
pression of countenance, all speak, and bear testimony, pro and 
con, that cannot be got into a brief of the testimony or bill of 
exceptions. In this case, too, there were many witnesses to 
the good character of the witness. True, the defendant’s wit- 
nesses were the nearest neighbors of the witness. But it often 
happens, in this country, that the people, and especially the 
business men of the county town, know’ people better than 
those living far nearer them. 

We do not think that the section of the bill of rights pro- 
hibiting excessive fines, etc., applies to circumstances such as 
this. Here the Legislature has given the Judge discretion, and 
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he has acted within the limits fixed by law. We greatly doubt 
if it be the province of this Court to interfere with this dis- 
cretion, under any circumstances. How is this Court to enter 
into the motives of the Judge? The object of punishment is 
to prevent crime. Perhaps the circumstances of the commu- 
nity may require a Judge to put heavy penalties on convicts, 
and crime may be specially prevalent, and it may be to the 
public interest to startle those liable to guilt. The prisoner 
has violated the law. The penalty fixed by law is greater than 
the Judge has assessed. His discretion has lessened it, though 
not so much as his counsel thinks it ought to have done. But 
how are we to know what thestate of public morals in Randolph 
county requires? Indeed, if this man is guilty, the punish- 
ment is light enough; and if public opinion in Randolph 
county thinks it too heavy, it may be that opinion needs to be 
educated into a greater horror of crimes like this. 

Whether the law is unconstitutional, a violation of that ar- 
ticle of the Constitution which declares excessive fines shall not 
be imposed nor cruel and unusual punishments inflicted, is an- 
other question. The latter clause was, doubtless, intended to pro- 
hibit the barbarities of quartering, hanging in chains, castra- 
tion, etc. When adopted by the framers of the Constitution 
of the United States, larceny was generally punished by hang- 
ing; forgeries, burglaries, ete., in the same way, for, be it re- 
membered, penitentiaries are of modern origin, and I doubt if 
it ever entered into the mind of men of that day, that a crime 
such as this witness makes the defendant guilty of deserved a 
less penalty than the Judge has inflicted. It would be an in- 
terference with matters left by the Constitution to the legisla- 
tive department of the government, for us to undertake to 
weigh the propriety of this or that penalty fixed by the Leg- 
islature for specific offenses. So long as they do not provide 
cruel and unusual punishments, such as disgraced the civiliza- 
tion of former ages, and make one shudder with horror to read 
of them, as drawing, quartering, burning, etc., the Constitu- 
tion does not put any limit upon legislative discretion. 

Judgment affirmed. | 
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Harrison e¢ al. vs. Young. 


Joun Dok, ex demise of JAMES HARRISON et al., plaintiffs in 
error, vs. RICHARD Rok, casual ejector, and JAMES Youne, 
tenant, in possession, defendants in error. 


The statute of limitations as to realty having been suspended in Geor- 
gia from December 14th, 1861, to the Ist day of January, 1863, as 
heretofore decided by this Court, adverse posession, under claim of 
title, from January 1862, until October 16th, 1869, is not a sufficient 
length of time to perfect a statutory title. 


Statutory title. Statute of limitations. Adverse posses- 
sion. Before JudgeSrrozier. Worth Superior Court. No- 
vember Term, 1871. 


John Doe, on the demises of James Harrison, Thomas Legg 
and Joel R. G. Horne, brought ejectment against Richard 
Roe, casual ejector, and James Young, tenant in possession, 
for lot of land situate in the sixth district of originally Irwin 
now Worth county, being number three hundred in said dis- 
trict, containing four hundred and ninety acres, more or less. 
Benjamin Willis was made a party defendant at the trial term. 

Upon the trial plaintiff introduced the following evidence: 

Ist. Plat and grant to James Harrison, dated December 
10th, 1819. 

2d. Deed from James Harrison to Thomas Legg, dated 
May Ist, 1835, and transfer of said deed from said Legg to 
Joel R. G. Horne, dated on November 8th, 1837. 

The defendants introduced : 

Ist. Deed from Alexander Lewis to Henry Edwards, dated 
June 12th, 1848. 

2d. Deed from Henry Edwards to Green B. Mayo, dated 

February 10th, 1859. 
_ 8d. Deed from Green B. Mayo to Benjamin Willis, dated 
March 3d, 1860. 

4th. Deed from Benjamin Willis to James Young, dated 
November 22d, 1862, for one hundred acres of the premises 
in dispute, lying on the east side of a certain branch known 
as “Cypress Branch.” 
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The defendant, Benjamin Willis, testified that in 1862 or 
1863, a house was built on the land by James Young; that 
he also cleared a few acres on one corner of the lot, not far 
from the line; that Young left the lot one summer, and no 
one lived there in his absence; that the house was near the 
corner of the lot; that Mr. Gibbs lives on the adjoining lot, 
about half a mile from the house. 

The defendant, James Young, testified that in January, 
1862, he made a small inclosure on the lot and built a house; 
that he lived there about one month and then moved about three 
miles off; that ne one lived on the lot until witness returned, 
which was in January, 1863; that defendant built a few hog 
pens near the heuse to feed hogs in when they were having 
pigs; that there were a few rails on the place, and also a loom 
which defendant left in the house; that the line of lot three 
hundred and one, adjoining the land in dispute, is not quite 
one hundred yards from the house; that the reason defendant 
Jeft the place in 1862 was because the soldiers were volunteer- 
ing, and he could consequently obtain no assistance in his im- 
provements; that Mr. Willis let him have the land to which 
he moved to cultivate; that he kept his hogs on the land in dis- 
pute; that they stayed about in the woods» that in the sum- 
mer of 1862 defendant made a deadening on the place. 

The jury returned a verdict for the defendants, whereupon 
plaintiff moved for a new trial upon the following grounds, 
to-wit: 

1st. Because the verdict of the jury was contrary to evi- 
dence and the principles of justice and equity. 

2d. Because the jury found eontrary to the following charge 
of the Court, “the jury must be satisfied, from the evidence, 
that the defendant went into possession of the lot in dispute 
in good faith and under a claim of right and written evidence 
of title, and held possession publicly, continuously and ex- 
clusively, and ‘that his possession must be evidenced by in- 
closure, cultivation or some other use and occupation of it, 
‘which is so notorious as to attract the attention of every ad- 
verse claimant, and so exclusive as to prevent actual posses- 
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sion by another, and that he continued in such possession for 
seven years prior to the filing of the declaration in the clerk’s 
office.” | ‘ 

3d. Because the Court refused to give in charge the follow- 
ing request, “that if they believe, from the evidence, that 
Young went into possession of the land under a verbal gift, in 
January, 1862, and built a cabin in one corner of the lot, not 
quite one hundred yards from the line of the adjoining lot, 
and lived there about one month and then voluntarily left said 
house and remained out of possession, and lived some three 
miles from the land until January, 1863, then I charge you, 
that the time he remained so out of possession cannot be added 
to his subsequent possession to enable him to set up his statu- 
tory title.” ' 

4th. Because the Court refused to charge the following re- 
quest, “that possession to be adverse and ripen into a title, 
must be continuous and public, and evidenced by such use and 
occupation so notorious as to attract the attention of every ad- 
verse claimant, and such as to give the true owner notice that 
the land is claimed adversely, (and who that adverse claimant 
is.”) The portion in brackets refused. 

5th. Because the Court erred in charging the jury, “ that 
if the defendant left the house and land, and lived three miles 
from the land from February, 1862, to January, 1863, but 
left any property in the house, the house locked up, such hold- 
ing and possession of the house was exclusive, and the owner 
would have had no right to have gone in and taken possession, 
and if he had done so, he could have been ejected.” 

6th. Because the Court erred in chargiyg the jury, “ that 
when a party voluntarily abandons the land, the statute ceases 
to run. Abandonment means a moving off the land without 
any intention of returning, which intention may be demon- 
strated by acts, which acts may be taken into consideration in 
ascertaining such intention.” 

7th. Because the Court erred in charging the jury, “ that 
constructive possession of lands, is where a person having pa- 
per title to a tract of land is in actual possession of only a 
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part, and if the defendants had a deed fo this, whole tract of 
land, a possession of any portion of the same in the manner 
explained to you is possession of the entire tract ”—this charge 
being inapplicable to the facts of this case. 

8th. Because the jury found contrary to the following charge 
of the Court, “that if defendant held such adverse posses- 
sion, as has been explained to you, of any portion of the lot 
of land under a deed, then the adverse possession extended to 
the metes and bounds specified in the deed.” 

Upon the motion for a new trial, the Court passed the fol- 
lowing order : 

“Tt is ordered and adjudged by the Court, that a new trial 
be refused as to the one hundred acres in the deed from Ben- 
jamin Willis to James Young, and a new trial be granted as 
agamst Benjamin Willis for the balance of the premises in 
dispute.” 

To which ruling plaintiff in error excepted, and assigns the 


same as error. ' 


L. P. D. Warren; Hines & Hoppss; Ciark & Goss, 
for plaintiffs in error. 


D. H. Pope, for defendants. 


MontTGOMERY, Judge. 


This action was brought against Young for lot number three 
hundred, in the sixth district of Worth. Young, it seems, 
went into possession in January, 1862, by permission of Wil- 
lis, who held a deed to the lot dated prior to that time. 

Young built a house, in one corner of the lot, deadened a 
few acres, and shortly after left the land, but in about a year 
after re-entered under a deed from Willis to one hundred 
acres of the lot, the whole lot containing over four hundred 
acres, and remained in possession until suit brought on the 
16th day of October, 1869. At the trial term Willis was 
made a co-defendant. The lot was wild land, never having 
been occupied prior to Young’s going into possession. Plain- 
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tiff showed a perfect chain of title from the ‘State to himself. 
The defense relied on was adverse possession under color of 
title for seven years. The jury found for defendants, and, on 
motion, the Court granted a new trial as to Willis, but refused 
it as to the one hundred acres held by Young. This refusal 
is excepted to. 

The decision of this Court in 38 Georgia 442, that the 
statute of limitations was suspended as to realty, from the 14th 
day of December, 1861, to the Ist day of January, 1863, must 
control the case. It therefore becomes unnecessary to decide 
whether Young has been continuously in possession, under 
the evidence, from January, 1862, until the bringing of the 
suit, and the other questions made in the record. Conceding 
that he was so in possession, the time is not sufficient, under the 
suspension of the statute of limitations, to perfect the statu- 
tory title relied on, and the judgment of the Court below, 
refusing a new trial as to Young, must be reversed. 


H. C. THAcuEer & Company, plaintiffs in error, vs. R. P. 
McWituiams & Company, defendants in error. 


1. Where there was a suit pending in one of the-Superior Courts of this 
State, against a citizen of this State and citizens of another State, and 
the non-resident moved an order removing the cause as to him to the 
Circuit Court of the United States, and the Circuit Court refused to 
take jurisdiction of the case: 

: Held, That the jurisdiction of the Superior Conrt of this State was not 
divested, aud it was not error in the Judge to reinstate the case on the 
docket. 

2. Where a motion was made to remove a case to the Circuit Court of the 

United States and granted, and the Circuit Court refuses to entertain 
jurisdiction of the case, and the same was reinstated in the State Court: 

Held, That a new motion to transfer, no new facts being shown, was 
properly overruled. 


Removal of case to the United States Court. Before Judge 
GREEN. Spalding Superior Court. February Term, 1872: 
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R. P. McWilliams & Company sued out an attachment 
against H. C. Thacher & Company upon the following affi- 
davit : 


“ GEORGIA—SPALDING COUNTY : 

“Tn person appeared before me, Edwin W. Hammond, a 
Notary Public in and for said county, Robert P. McWilliams, 
one of the firm of R. P. McWilliams and Samuel MecWil- 
liams, composing the firm of R. P. McWilliams & Company, 
who, being sworn, saith that Edmond Sindall and Charles A. 
Sindall, composing the firm of Charles A. Sindall & Compa- 
ny, of said county, and H. C. Thacher & Company, in the 
city of Boston, and State of Massachusetts, (but whose chris- 
tian names and the entire names of partners are unknown to 
deponent,) are indebted to said R. P. McWilliams & Compa- 
ny, jointly and severally, in the sum of $13,608 39, amount 
paid out by the said R. P. McWilliams & Company for two 
hundred bales of cotton, purchased for the said Charles A. 
Sindall & Company and H. C. Thacher & Company, on their 
joint account, which cotton was shipped to the said H. C. 
Thacher & Company by the said Charles A. Sindall & Com- 
pany, without paying the said R. P. McWilliams & Company 
the said sum of $13,608 39 so paid out as aforesaid, and that 
said Charles A. Sindall & Company were wholly insolvent, and 
the said H. C. Thacher & Company reside out of the State of 
Georgia, and said Charles A. Sindall absconds. 

(Signed) “R. P. McWILLIAMS. 

“ Sworn to and subscribed before me, this 13th day of Feb- 
ruary, 1871. (Signed) 

“Epwin W. Hammonp, Notary Public.” 


Bond was given, and an attachment issued against Sindall 
& Company and Thacher & Company, which was levied upon 
one hundred and twenty-nine bales of cottoa bagging. At 
the August term, 1871, of the Superior Court of Spalding 
county, the declaration in attachment was filed. At the same 
term of said Court, Thacher & Company filed a petition, con- 
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taining substantially the following allegations: That Henry 
C. Thacher resided at the timesaid suit was commenced, and now 
resides, in the State of Massachusetts, and Thomas Thacher, 
the other partner, in the State of New York; that the sum 
claimed in said suit exceeds $500, exclusive of costs; that 
Henry C. Thacher, of said firm, has made and filed in the 
Court, on behalf of said firm, his affidavit, according to the 
Act of Congress, approved March 2d, 1867, and the Act of 
which it is amendatory, relative to the removal of causes from 
the State Courts to the Circuit Court of the United States, 
which affidavit, together with the good and sufficient security 
as required, are now in Court, tendered and offered, and for 
the cause set forth in said affidavit, to-wit: “That deponent 
has reason to, and does, believe that from local influence, the 
said H. C. Thacher & Company will not be able to obtain jus- 
tice in the said Superior Court;” petitioners ask that said at- 
tachment suit proceed no further in said Superior Court, and 
that it may be removed to the District Court of the United 
States for the Northern District of Georgia, said District Court 
having the same jurisdiction of like causes as said attachment 
suit as the: Circuit Courts of the United States. 

The Court directed that the cause be transferred in accord- 
ance with the prayer of the petition. 

At the September term, 1871, of the District Court of the 
United States, for the Northern District of Georgia, the fol- 
lowing order was passed : ; 


“R. P. McWitiiams & Company vs. H. C. THacuer & 
Company and C. A. Sinpatt & Company: Attachment 
in Spalding Superior Court, and which was transferred to 

~ the District Court for the Northern District of Georgia. 


“The above cause having been transferred to this Court by 
the Judge of the Superior Court of Spalding county, and State 
of Georgia, and plaintiffs having made and filed in this Court 
their motion to have said cause remanded to Spalding Supe- 
rior Court for causes in said motion set forth, after argu- 
ment had, ordered by the Court, that the above cause be re- 
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. manded to Spalding Superior Court, upon the ground that 
there cannot be a final termination of said cause in this Court 
without the presence of the other defendant as party to said 
cause, to-wit: C. A. Sindall; and, further ordered, that the 
clerk of this Court make out a certified copy of said motion to 
remand, and this order, and that he forward the same to the 
Clerk of the Superior Court of Spalding county. 
(Signed) “DOYAL & NUNNALLY, 
“J. D. STEWART, 
“ Plaintiffs’ Attorneys. 


(Signed) “JoHN ERSKINE, Judge. 
“October 10th, 1871.” 


At the February term, 1872, of Spalding Superior Court, 
plaintiffs moved to reinstate said cause upon the common law 
docket. H.C. Thacher & Company objected to said motion 
upon the following grounds, to-wit: 

Ist. Because eaid cause has been duly transferred by the 
judgment of said Court at the August term, 1871, to the said 
District Court of the United States for the Northern District 
of Georgia, which judgment and order had not been excepted 
to, and stood unreversed. 

2d. Because said Superior Court of Spalding county had 
rightly ordered the removal and transfer of said case, and it 
was the legal right of the said H. C. Thacher & Company to 
have the same tried in the said District Court of the United 
States, and that such right could not be defeated by the refu- 
sal of said District Court to hear said case. 

The objections were overruled and the case reinstated, to 
which ruling H. C. Thacher & Company excepted, and now 
assign the same as error. 

Subsequently, during the same term of the Court, H. C. 
Thacher & Company presented an affidavit and bond made 
out in conformity to the aforesaid Acts of Congress, and moved 
that said cause be again transmitted to the said District Court. 
The motion was overruled by the Court, and H. C. Thacher 
& Company excepted, and now assign said ruling as error, 
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LANIER & ANDERSON; L. E. BLECKLEY, for plaintiffs in 
error. 


Doyat & NUNNALLY, for defendants, submitted the fol- 
lowing brief’: 

1st. As Edmond Sindall, partner of Charles A. Sindall, 
who had previously absconded, had not been made a party to 
the proceeding, and still resided in Spalding county, Georgia, 
the District Court had no jurisdiction of the case. 15 How- . 
ard, 233; Story’s pleading, sec. 72 to sec. 75; 1 Peters, 425; 
Acts of Congress, 1866 and 1867; 4 Washington, C. C. R.’s, 
344; 9 Peters, 692. 

2d. The case having been determined adversely to plaintiffs 
in error in the District Court, their only remedy was by 
appeal. 

3d. The District Court could only decide on its own juris- 
diction, and, having decided adversely, was bound to remand 
the cause to the State Conrt. 4 Cranch, 421; 9 Peters, 692; 
4 Washington, C. C. R., 344. 


McCay, Judge. 


The Superior Court of Spalding county had, under the 
Constitution and laws of the United States and of this State, 
original jurisdiction of the subject matter, and of the parties 
in this case. That jurisdiction was formally invoked, and the 
Court was in the actual exercise of its unquestioned powers in 
- the premises. Under the various Acts of Congress for the 
removal to the Circuit Court of causes where either the plain- 
tiff or defendant is a citizen of another State than that in 
which the suit is pending, proceedings were taken to remove 
the case to the Federal Court. The Superior Court of Spald- 
ing county passed the order required by the statute. The 
Federal Court refused to entertain jurisdiction of the case, 
and it has, therefore, never been in fact removed to the Cir- 
cuit Court. It is argued, however, that as the moving party 
has filed his petition, bond, etc., the case is, ipso facto, taken 
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out of the State Court, and that by the Act of Congress the 
State Court can “proceed no further in the matter.” It is 
said that the judgment of the State Court removing it is not 
inferior to the judgment of the Circuit Court refusing to re- 
ceive it, and that it was not in the power of the Judge of the 
Circuit Court of the United States to reverse the judgment 
of the Superior Court of Spalding county. 

We will not go into the question of which of these tribu- 
nals is the inferior, or whether either of them is, though per- 
haps it might always be said that the Court ad quem, the 
Court to which a cause is to be removed, and which has it to 
try, must be the final arbiter as to whether it is a proper case 
for its jurisdiction. But, as we have said, we do not think 
any such matter is involved. The State Court had the juris- 
diction of this case, had possession of it, and the United States 
Court has refused to take it. We think, ipso facto, the juris- 
diction of the State Court reattaches, or rather it is never lost. 
The judgment of Judge Erskine is final until it is reversed 
by appeal. This case has never been removed. The removal 
is not complete until the United States has taken it, and this 
is, we think, the plain meaning of the removal Act. The 
moving party may never move in the Circuit Court, and thus 
the Act be a mere instrument to defeat the State Court. 

Judgment affirmed. 


Sanpers W. Ler, plaintiff in error, vs. Pa1LLip WEst, de- 
fendant in error. 


1. Where laborers were employed by a planter in January, 1868, and 
shortly thereafter deserted him and hired themselves to the agent of 
another, and the first employer arrested them and lodged them in jail, 
under the Court Contract Act, from which confinement the freedman’s 
bureau discharged them, and they then, with the sanction of the bu- 
reau, hired themselves to the agent of the second employer, who 
retained them, and some two months after informed his principal of his 
action, who then, for the first time, ratified the hiring, having previ- 
ously instructed his agent to hire no hands employed by others, such 





312 SUPREME COURT OF GEORGIA. 


Lee vs. West. 


ratification does not make the latter guilty of enticing away the ser- 
vants of another, so as to render him liable in a suit for damages to 


the-first employer. 

2, Where two are sued as joint trespassers, one of whom resides without 
the county in which the suit is brought, the Court has prima facie ju- 
risdiction as to both, but if the evidence show that the party residing 
in the county in which suit is brought is not a co-trespasser with the 
other, the jury, under the instruction of the Court, should find in favor 
of the non-resident, no matter how much the evidence may show his 


separate liability for the trespass. 

. The measure of damages for enticing away the servant of another, who 
is hired for the year, where that other fails to supply the servant's 
place, is the direct loss suffered, and the average net profits that were 
made by men of fair business capacity, out of the labor of such a ser- 
vant during the year for which the enticed servant was hired. Tried 
by this rule the verdict is excessive in this case. 

. If two are sued as joint trespassers, one of whom resides out of the 
county in which suit is brought, a verdict had against the defendants, 
and a new trial moved for, the Court should grant it as to both or 
neither ; but if he grant it as to the one who resides out of the county, 
and the new trial is had, without exceptions taken for that cause, the 
defendant in the new trial is estopped from availing himself of the 
error, after the second trial, and a second verdict against him. 


Employing servants of another. Ratification. Venue. 
Joint trespassers. Measure of damages. Estoppel. Before 
Judge Ctark. Lee Superior Court. March Term, 1872. 


Phillip West brought trespass on the case against Sanders 
W. Lee and Thurman M. Clements, for employing and enti- 
cing away servants in his employ, by which he had been 
damaged $5,000 00. Clements pleaded not guilty. Lee de- 
murred to the declaration upon the ground that he was alleged 
to be a citizen of the county of DeKalb, and suit, therefore, 
was not maintainable against him in the county of Lee. The 
demurrer was overruled. The jury returned a verdict for the 
plaintiff for the sum of $5,000 00. A new trial was granted 
by the Court as to the defendant, Lee. To the second trial 
Lee pleaded: “That at the last term of the Court, this case was 
tried and a verdict was rendered in favor of the plaintiff for 
$5,000 00 damages; that, thereupon, he, by his counsel, moved 
for a new trial, and the Court set aside said verdict and granted 
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a new trial as to this defendant, but refused the same as to 
Clements. While said judgment and verdict is now in full 
force and unreversed against said Clements in favor of plain- 
tiff, this defendant sets up said judgment as a full bar and 
satisfaction of said cause of action set forth. And further 
says that he is still a citizen and resident of the county of 
DeKalb; that this Court has no jurisdiction of said case to 
try his liability separately as to said cause of action.” 

The special plea was overruled. 

The jury returned the following verdict: “We, the jury, 
find for the plaintiff against the defendant, S. W. Lee, 
$5,000 00 damages, and any payment made on this will be a 
credit to Clements on a judgment for like amount in favor of 
plaintiff against him, and any payment made by Clements on 
the judgment against him in this Court, for like amount, shall 
be a credit on this to the amount of the payment, with costs 
of suit.” 

It appeared from the evidence that the laborers were hired 
by plaintiff to work on his plantation during the year 1868; 
that they left without his consent the last ‘of January, 1868; 
that they were arrested and carried before the County Court, 
and ordered to jail; they were released to go to plaintiff’s 
plantation, but returned to Lee’s; that the laborers remained 
on Lee’s place during the year 1868 ; that plaintiff failed to 
make a crop for want of labor, and spent $500 00 in time and 
money in endeavoring to supply himself; that the hands would 
have made, in 1868, four or five, five hundred pound bales of 
cotton and one hundred bushels of corn to the hand ; that cot- 
ton was worth after Christmas 26} cents, and corn from $1 25 
to $1 50 per bushel ; that defendant, Clements, was regarded 
as superintendent of Lee’s place; that the laborers were ar¢ 
rested a second time and sent to jail, afterwards released and 
returned to Lee’s; that the hands were released by the Freed- 
men’s Bureau Agent, at Albany; that plaintiff did not make 
any demand on Lee for the hands, nor give any notice, except 
by sending the bailiff for them; that in the opinion of the 
plaintiff, the hands would not have left if Clements had not 


Vou. xiv. 21. 
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hired them ; that Clements hired the hands for Lee, and Lee 
knew they were on the place in February ; that Clements in- 
formed Lee that the hands had been arrested and that West 
claimed them; that Lee stated that the hands might stay; 
that Clements had authority to hire all the hands he could for 
Lee; that when the laborers were arrested Clements went to 
see the Bureau Agent at Albany, who informed him that he 
had given an order for their discharge; that Lee was living 
in Atlanta at the time the laborers were employed by Clem- 
ents; that Lee did not know that West claimed the laborers; 
that Lee instructed Clements not to hire anybody’s hands, 
and not to hire at all, unless legally; that Lee did not know 
of West’s claim to the hands for two months after they were 
employed by Clements. 

The Court charged the jury as follows: 

“The defendants, Clements and Lee, are sued in the same 
action for damages caused by enticing away the servants and 
laborers of Phillip West, the plaintiff, during the term of 
their service to West. The question before you is not as to 
the liability of Clements, except so far as it may be necessary 
to pass upon his liability in determining the liability of Lee. 
This case, so far as Clements is concerned, has been . disposed 
of by the verdict of the jury at the last term of this Court. 
Is Lee liable in damages for enticing away these servants? If 
West had the hands in possession on his farm under a con- 
tract of hiring for the year 1868, and Clements, knowing they 
were so hired, employed or enticed them away from the em- 
ployment of West, then Clements is liable to the extent of 
the damage sustained by West. If Clements was the agent, 
overseer or superintendent of Lee, and as such was authorized 

by Lee to hire hands for the year 1868, the presumption of 
law is, that as such agent, overseer or superintendent, -he was 
only authorized to hire servants in a fair and legitimate way, 
and not in violation of law. A principal is only bound by 
the acts of his agent within the scope of his authority. In 
the absence of proof you are not to presume that the princi- 
pal gave authority to his agent to do an unlawful act. If the 
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agent, while in the discharge of his duties, do an unlawful 
act, such as hiring servants illegally, the agent alone is liable, 
and not the principal, unless it appear that the principal au- 
thorized the unlawful act, or afterwards, when informed of it, 
ratified it. If Clements did hire these servants for the year 
1868, knowing that they were in the employ of West for that 
year, and if Lee was subsequently informed of West’s claim, 
and of all the accompanying facts about the illegal hiring, 
and Lee consented to it and ratified it, Lee is as guilty as 
Clements, and his liability is co-extensive with the liability of 
Clements, and commences with the date of the illegal hiring. 
It is not necessary to make Clements liable that he should have 
known absolutely that the servants were in the employment 
of West. It is sufficient if the circumstances were such as 
would have put a prudent man on inquiry. If he had good 
reasons for believing that West had hired the servants, it was 
his duty to have abstained from consummating his contract 
until he had made inquiry from West about it. If he reck- 
lessly and hastily hired them, having reasonable grounds to 
suppose that they were under contract with West, without 
making inquiry of West, he is liable, and Lee’s liability de- 
pends upon whether he was subsequently informed of all the 
facts and circumstances, and consented to and ratified Clem- 
ents’ act. Clements may have hired the servants of West 
without notice of West’s contract, yet, if, upon notice within 
a reasonable time thereafter, he failed to give them up, and 
used any means to detain them, he is liable, and Lee is liable 
if he subsequently came into possession of the facts, and con- 
sented to or ratified it. If West was guilty of negligence in 
not giving notice to Clements after he knew that Clements 
had hired the servants, he is to be presumed as having gban- 
doned his contract, and as acquiescing in the act of Clements, 
and is not entitled to damages. The rule is the reverse, if as 
soon as he learned the facts, he took steps to reclaim the ser- 
vants. If Howard, the agent of the Freedmen’s Bureau, 
passed upon the rights of West and set aside his contract, and 
absolved the servants from all obligation under the contract, 
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then West is bound by the order of the Bureau Agent, and is 
not entitled to damages against Lee. If he discharged the 
servants from arrest and turned them loose to go where they 
pleased, leaving all the parties to their rights and remedies 
under the law, without more, such an order does not absolve 
the servants from their obligation to West, nor does it discharge 
Clements and Lee from any liability they may have incurred 
by reason of having illegally hired them. 

The measure of damages is what the services of the servants 
would have been reasonably worth, to be estimated by what a 
reasonably good farmer would have made with the servants 
during the year 1868, after deducting expenses of the farm 
for the year, adding to the net profits such reasonable expenses, 
if any, incurred by West in seeking to get other hands to sup- 
ply their place. If you find a verdict against Lee for any 
sum, you should stipulate and decree in your verdict, that 
whatever amount may be paid on the judgment against Clem- 
ents, should be a credit on the judgment against Lee, and 
whatever amount is paid on the judgment against Lee, should 
go as a credit on the judgment against Clements. Such a 
form of verdict is necessary to protect the rights of defendants 
in the event you find a verdict against Lee.” 

A motion was made for a new trial upon numerous grounds ; 
amongst them, that the Court erred in overruling the plea to 
the jurisdiction ; that the charge was contrary to law; that the 
verdict was contrary to the charge; that the verdict was con- 
trary to the evidence. 

The motion was overruled, and the plaintiff in error excep- 
ted and assigns said ruling as error. 


_ Vasow & Davis; Lrox & Irvin; C. T. Goons, for 
plaintiff in error. 


W. A. Hawkins; F. H. Wesr; Cirark & Goss, for de- 
fendant. 
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MontTcGomEry, Judge. 


The evidence in this case shows that Clements, the agent of 
Lee, hired the servants of West, the plaintiff below, without 
any knowledge, on his part, that they were under contract to 
West. A few days afterwards, West had them arrested, but, it 
seems, discharged them, upon their promising to return to his 
plantation. The hands, instead of going to West’s place, re- 
turned to Lee’s. They were rearrested, at West’s instance, 
lodged in jail, and from thence discharged by the Freedman’s 
Bureau officer at Albany, Howard, by name. They were then, 
with Howard’s sanction, hired again by Clements, as the agent 
of Lee. These transactions occurred in January. Lee had 
no knowledge of them until April, when Clements informed 
him of them. He replied, that under the facts, as detailed 
above, the negroes might remain on his place. He had, pre- 
viously to the occurrence, instructed Clements not to hire hands 
under contract to others. 

It is unnecessary to consider whether Clements is excusable 
for not making more diligent inquiry in the first instance, be- 
fore hiring. If the hiring under the sanction of the Freed- 
man’s Bureau was legitimate, Lee is not responsible, for that 
is the only contract he can be said to have ratified. West's 
contract with the negroes was a Court contract, at least it is 
so stated on its face, and was so treated in argument, though 
there is no evidence of its having been filed in the office of 
the County Court. Assuming it to have been a Court con- 
tract, West seems to have taken the course pointed out by the 
law for its enforcement, to-wit: by attachment. With this 
enforcement, the agent of the Bureau saw proper to interfere 
and discharge the negroes from confinement. Whether he 
would be liable to West or not, is a question not now before 
us. Upon,the principle of inter arma leges silent, and for the 
reason that he was acting ina quasi military character, in sub- 
jugated territory, perhaps he would not. But what was to be 
done? Were the negroes to be compelled to roam as vaga~ 
bonds over the country for the year, because they would not 
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fulfill their contract with West, and the military authorities 
would not permit him to enforce compliance in the way poin- 
ted out by law? Surely, this would be seriously detrimental 
to the best interests of the State, already very grievously suf- 
fering from this evil. Under the facts of this case, as they 
now appear by the evidence, we do not think Lee’s ratification 
of the hiring was such as to render him liable to West in 
damages. 

2. As the case must go back, and another trial may be had, 
in which the evidence may be different, we will dispose of 
other points made by the record ; and, first, we think that the 
Court prima facie had jurisdiction of both defendants in the 
joint suit for trespass, although Lee lived out of the county 
in which the suit was brought. If the evidence shows that 
the non-resident defendant was not a co-trespasser with the 
resident defendant, the jury, under the instruction of the 
Court, should find in favor of the former, no matter how much 
the evidence may show his separate liability for the trespass— 
the plaintiff, of course, retaining his right to dismiss, as to the 
non-resident, at any time before verdict. 

3. We think the correct rule of damages, when one person 
entices away the servant of another, is the direct loss legiti- 
mately incurred in endeavoring to replace the servant, and the 
average net profits that were made by men of fair business ca- 
pacity out of the labors of such a servant during the year for 
which the servant was hired. Tried by this rule, this verdict 
is certainly excessive. The evitlence shows that the servants 
hired were equal to eight good hands. The verdict gives the 
plaintiff more than $600 as net profits for one year on a hand, 
who would, probably, before the war, have sold for about 
$1,000. The gross value of what the evidence shows the 
‘hands might have made with good farming, was some $600 
or $700 perhand. By the contract, they were to get one-third 
of this, and from the remaining two-thirds must be deducted 
all the expenses of carrying on the farm except the food of the 
hands, which, by the contract, they were to pay for, out of their 
one-third part of the crap. 
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Macon and Augusta Railroad Company vs. Eve. 


4: There was error in granting a new trial as to Lee and 
refusing it as to Clements. But to avail himself of it, Lee 
should have excepted at the time. It is too late to do so after 
the second trial and verdict is had. It is analogous to a suit 
against a single defendant out of the county of his residence. 
If he chooses to appear and plead to the merits, he cannot take 
advantage of the want of jurisdiction in the Court after ver- 
dict. Nor can Lee set up the judgment against Clements as 
a bar to further proceedings against himself. A party injured 
may sometimes proceed against master and servant successively 
as wellas jointly: 2 Hilliard on Torts, 522-3. 

Judgment reversed. . 


Macon AND AveusTA RArLRoAD Company, plaintiff in 
error, vs. PHTLOCLEA C, Eve, administratrix, defendant in 
error. 


Macon anp Avausta RarILrRoap Company, plaintiff in 
error, vs. THE ExEcuToRS oF TURNER CLANTON, de- 
fendant in error. 


Assumpsit. Before Judge Gibson. Richmond Superior 
Court. January Term, 1872. 


The two foregoing cases, involving the same questions, were 
consolidated and heard together. Montgémery, Judge, prior 
to his coming upon the bench, having been appointed receiver 
of the estate of Turner Clanton, deceased, did not preside. 
Chief Justice Warner and McCay, Judge, failing to agree, the 
judgments of the Court below were ordered to stand affirmed. 


JAMEs S. Hook, for plaintiff in error. 


Barnes & Cummine ; CLAIBORNE SNEAD, for defendants. 
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J. T. DasHer, plaintiff in error, vs. Virart F. Dasuer, de- 
fendant in error. 


' The entry of service on a suit by the sheriff is not conclusive of such ser- 
vice, but may be traversed by the defendant at the first term after no- 
tice of such entry is had by him, and before pleading to the merits. 


Service. Return of sheriff. Before JudgeSessions. Lowndes 
Superior Court. December Adjourned Term, 1871. 


This case came on to be heard on a rule nisi in favor of 
J.T. Dasher, calling on Virgil F. Dasher to show cause why a 
judgment obtained by him against J. T. Dasher at the June 
term, 1871, of the Superior Court of Lowndes county, should 
not be set aside for want of service of a copy of the original 
declaration upon the defendant in said suit. The case, by co 
sent, was submitted to the decision of the presiding Ju¢_ 
without the intervention of a jury. ; 

The original declaration had the following entry thereon. 


“T have this day served a copy of the within upon J. T. 
Dasher, by leaving the same at his place of abode. 
* November 15th, 1870. 
(Signed) “ A. Hewitt, Sheriff.” 


Evidence was introduced by both parties, pro and con. The 
Court refused to set aside the judgment, upon the ground that 
the return of the sheriff showed that service had been per- 
fected in said suit, and plaintiff in error excepted. 


WairtLtE & Morea, for plaintiff in error. 


No appearance for defendant. 
- Monteomery, Judge. 


This was a rule nisi by J. T. Dasher against Virgil F. 
Dasher, issued at the December term, 1871, of Lowndes Su- 
perior Court, requiring said Virgil T. Dasher to show cause 
why a judgment obtained by him against J. T. Dasher at the 
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preceding term of the Court should not be set aside as void 
for want of service. By agreement of parties the case was 
submitted to Judge without jury. 

The evidence showed conclusively that the defendant i in the 
action in which the judgment was obtained, never had been 
served, nor had he by himself or agent acknowledged service. 
Indeed, he was entirely ignorant that the cause was pending, 
until after judgment was entered against him. The usual 
entry of service by leaving the writ at defendant’s residence, 
was, however, on the declaration. 

The Judge refused to set aside the judgment “upon the 
ground that the sheriff’s return shows that service had been 
perfected in said suit, and that said judgment was not void 
for want of service.” The evidence showed the writ to have 
been left at the house of defendant’s father, instead of his own, 
and that he had never heard of it until after the judgment was 
rendered, and then moved at the very next term to have it 
vacated. The case is fully within the provisions of section 
3264 of the Code, and the judgment of the Court below must, 
therefore, be reversed. 


THE Mayor AND CouNCIL OF THE City oF Macon, plain- 
tiff in error, vs. HENRY Cummins e al., defendants in 


error. 
(Wagner, C. J., did not preside in this case.) 


1. The city of Macon filed a bill against A, B, C, D, and others, as agents 
and officers of a pretended corporation, alleged to be incorporated un- 
der the laws of New York for the purpose of carrying on business in 
Georgia. The bill was filed in the Superior Court of Bibb county, and 
charged that two of the persons sued resided in Georgia, and the others 
in the State of New York. The bill charged that the city had, through 
the management of the individuals named, been fraudulently induced 
to make a deed of certain property to the corporation on certain terms 
and conditions which had been broken. The bill also charged that the 
charter of the company was void, as in conflict with the sovereignty ot 
this State, and prayed that the deed might be canceled and the prop- 
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erty redelivered to the city. The bill also alleged that certain claims 
and liens existed against the property, contracted by the company or 
its agents, which were in dispute, and prayed that the amount of said 
claims might be ascertained and settled in the decree. Before any 
trial the company, by its President, came into Court, filed the usual 
affidavit, and gave a proper bond, and petitioned that the case be re- 
moved to the Circuit Court of the United States for the District of 
Georgia. This petition the Court granted, and the complainant 
excepted : 

Held, That the company was in effect a party to the bill, and having ap- 
peared and made the motion to remove, it was not error in the Const 
below to grant the same. 

2. All the issues between the city and the company can be fully disposed 
of without the presence of any of the citizens of Georgia except the 
city. 

3. The question as to the validity of the charter is one of the issues made 
by the bill in which the company is the party at interest, and having 
followed the act of Congress in making the affidavit and giving the 
bond, the State Court is not authorized to proceed further to try the 
issue—that question with the others made by the bill is returned to the 
Cireuit Court. 

4. No question having been made in the Court below as to the power of 
the Superior Court to pass an order in the premises, this Court does 
not decide it. 


Removal of cause. United States Court. Before Judge 
Cote. Bibb Superior Court. October Adjourned Term, 1871. 


The Mayor and Council of the city of Macon filed their 
bill against Henry Cummins, Cosmore G. Bruce, Benjamin 
Field, Henry W. DePuy, of the State and county of New 
York, and John T. Snead and Alfred Iverson, jr., of the 
county of Bibb, all of said defendants being stockholders, of- 
ficers and agents of a pretended company, known as the “ Ar- 
mory Cotton Manufacturing Company ;” against Maxwell, 
Grier, Masterson, the clerk of the Superior Court, the sheriff, 
and the constables of the county of Bibb. Substantially, the 
following ease was made: 

In the month of May, 1870, complainant was possessed of 
a piece of real estate in the city of Macon, known as the 
“Macon Armory,” of the value of $250,000 00. In order 
to dispose of said property in a manner that would be produc- 
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tive of benefit to said city, on the 27th day of said month and 
year, complainant entered into a contract with said pretended 
“ Armory Cotton Manufacturing Company,” by which said 
company, in consideration of the transfer to them of said 
premises, with the buildings thereon, undertook to complete 
said buildings, and in a reasonable time to fit up the same with 
proper machinery, and to begin the business of manufacturing 
cotton, and to issue to the city of Macon paid up stock in said 
pretended company to the amount of $75,000 00. The com- 
pany pretended to be incorporated under a charter obtained 
in the State of New York. The premises and buildings afore- 
said were transferred in accordance with the provisions of said 
contract. In prosecution of a fraudulent design to obtain the 
control and possession of said property for private speculation, 
said company delayed an unreasonable time before commenc- 
ing work on said buildings, but finally the defendants, Snead 
and Iverson, were appointed to begin and superintend the re- 
pairs and completion of the same. For several weeks past, 
the work of “preparing to begin” has been progressing, and 
an expense has been incurred for material and wages of me- 
chanics and laborers of between $3,000 and $4,000. Other 
claims against said company will increase the indebtedness to 
over $5,000. Of this amount, only about $100 has been paid 
by said company, but, on the contrary, a draft for $3,000, 
drawn by the defendant, Snead, upon said company, for the 
purpose of applying the proceeds to said indebtedness, was re- 
turned unpaid and protested. The laborers have abandoned 
the work, and are suing out attachments, etc., for their wages. 
The superintendent, Snead, has also abandoned the same, and 
has been absent for three or four weeks. Complainant has 
been informed that said company has been endeavoring to sell 
said property to other parties, and here charge this to be their 
design. By said pretended charter, said defendants, Bruce, 
Cummins, Field, DePuy, Snead, and Iverson, were appointed 
trustees for the management of the affairs of said company for 
the first year; but, so far as complainant is advised, said trus- 
tees have never had a meeting; the company has never adop- 
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ted any by-laws, nor communicated the same to complainant, 
but, on the contrary, said corporators have done nothing to- 
wards carrying out the objects of their incorporation, or their 
contracts thereunder, but have confined themselves wholly to 
their efforts to defraud complainant out of said property. 

Under the foregoing facts complainant has been advised 
that said defendants have forfeited their right to said property, 
as the deed under which they hold the same provides, that if 
their undertaking is not complied with in a reasonable time 
after the date thereof, the indenture is to “stand canceled.” 
Under this belief, complainant has demanded of said defend- 
ant, Iverson, the agent of said pretended company, possession 
of said property, which he has refused to deliver. Iverson 
has a claim against said pretended company for his salary 
since the date ‘of said contract, at the rate of $2,500 00 per 
annum, and is about to levy a laborer’s lien for the same upon 
said property. Complainant charges that he is a salaried offi- 
eer, and not entitled to a laborer’s lien. Grier & Masterson 
have attached said property for $130 00 claimed to be due 
them. Maxwell has a claim against said company for lumber 
sold, amounting to $1,130 97, and has also attached. As said 
property in reality belongs to complainant, it is, in interest, 
the sole party defendant to said various suits. 

Prayer, that said deed may be delivered up to be canceled ; 
that said corporators of said pretended company may be com- 
pelled to reimburse complainant for all amounts which it may 
be compelled to pay towards the debts of said pretended com- 
pany for the protection of said property; that the corporators 
of said pretended company be enjoined from selling or en- 
cumbering the same; that all creditors, other than laborers 
and mechanics, be enjoined from proceeding against said prop- 
érty except as parties defendants to this bill; that the sheriff 
and constables of the county of Bibb be enjoined from levying 
any liens or attachments on said property, other than liens for 
material furnished, and liens of mechanics and laborers; that 
the clerk of the Superior Court be enjoined from putting on 
record any conveyance or mortgage, or other encumbrance, 
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made by said pretended company, its corporators or the offi- 
cers of the same; that the writ of subpcena may issue. 

Two amendments were made to the bill, unnecessary here 
to be set forth. 

Maxwell, Grier & Masterson, Iverson and Snead acknowl- 
edged service upon said bill through their attorneys. Snead 
was also served with a copy. 

On February 25th, 1871, the Chancellor sanctioned the 
bill, and ordered that the defendants be enjoined from sell- 
ing, mortgaging or otherwise encumbering the property in 
controversy. 

At the first term of the Superior Court of Bibb county, af- 
ter service of the bill, Cummins, for himself individually, 
and as President of the Armory Cotton Manufacturing Com- 
pany, filed his petition for the removal of said cause to the 
fifth Circuit Court of the United States, for the Southern Dis- 
trict of Georgia. He alleged that most, if not all of the 
stockholders of said company are citizens and residents of the 
State of New York; that said company is the only real de- 
fendant to said bill; that it has now and always has had its 
office and chief place of business in the city, county and State 
of New York; that the persons constituting the complainant 
are citizens and residents of the county of Bibb and State of 
Georgia, in the Southern District of Georgia; that complain- 
ant, as a corporation, has its office and chief place of doing 
business in said county, State and district; that the property 
in dispute exceeds in value the sum of $500 00, exclusive of 
costs; that petitioner has complied with the provisions of the 
Act of Congress of March 2d, 1867, as to affidavit and bond. 

The complainant objected to the granting of an order re- 
moving said cause, upon the following grounds, to-wit: 

1st. Because there is no such party defendant to the bill as 
the Armory Cotton Manufacturing Company. 

2d. Because a portion of the defendants, for whom the pe- 
titioner assumes to petition, are citizens of Georgia. 

3d. Because there is no such person as the Armory Cotton 





326 SUPREME COURT OF GEORGIA. 
The Mayor and Council of the City of Macon vs. Cummins et al. 


Manufacturing Company in legal existence, either by the laws 
of Georgia or of New York. 

4th. Because said pretended company, if not a corporation, 
is a copartnership of individuals, and each must unite in the 
petition for removal, and the petition cannot be granted if any 
one of them is a citizen of Georgia. 

5th. Because a complete decree in said cause as to the par- 
ties for whom the petition is made, cannot be had in the United 
States Court, without the presence of the other defendants in 
said cause who are citizens of the State of Georgia. 

The objections were overruled by the Court, and the prayer 
of the petition was granted. Whereupon the complainant 
excepted upon each of the aforesaid grounds. 


A. O. Bacon, for plaintiff in error. 


Lanier & ANDERSON, by R. F. Lyon, for defendants. 


McCay, Judge. 


We are constrained to say that we are unable to understand 
how it can be seriously contended that this corporation, or 
pretended corporation, is not a party to this bill. Its object 
is to set aside a deed made to the corporation by name; the 
two persons, living in Georgia, who are alleged to be mem- 
bers, are charged as agents of the incorporation. Under our 
law, any agent or officer of a corporation, living in the county, 
having jurisdiction of a suit against the corporation, is a proper 
person to serve a writ on, against the corporation: See Code, 
3293. 

And we have held, that if a foreign corporation have an 
agent here transacting the business of the company, the cor- 
poration may be sued here; so that this bill is a suit affecting 
the interests of the corporation. It sets out that it is a foreign 
corporation ; that it has agents here, mentions their names, and 
it prays a decree setting aside a deed made to the corporation 
by name. We cannot but. feel that the charges in the bill 
and the prayer make the corporation a party ; and as the cor- 
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poration has come forward in terms and by name, asking to 
be permitted to defend a suit the whole purpose of which is 
to set aside a deed made to it, we think it eminently proper 
and just that it should, even if there were any doubt about 
the bill when filed, be permitted tocomein. Equity delights 
in settling a controversy at once and by one decree, and with- 
out this company, this bill would be wholly useless, since any 
decree could not affect the company unless it were a party. 
What would a decree be worth, setting aside the deed that did 
not bind the grantee in the deed? The liens and other debts 
against the company are wholly collateral to the main issue 
between the city and the company. If the deed is set aside 
as to the company, and this is to the injury of the legal rights 
of the creditors, it will not affect those rights. If the land is, 
in equity, chargeable with the debts, the city will hold it so 
charged, and we see no reason why any parties are necessary 
to the decision of the questions between the city and the com- 
pany, save the city and the company. . 

Whether the charter is a legal one, authorized by the laws 
of this State to do business here, as provided in the charter, 
and whether the State of New York can grant such a char- 
ter, is one of the main matters in dispute. The United States 
Court, for matters and parties in its jurisdiction, is as much a 
Court to settle the rights of the people of Georgia, as a State 
Court is. Both are Courts of our own creation, and each is 
intended for the public good—the good of the State and the 
people of the State, as well as the people of other States. It 
is not a foreign Court, but a Court sitting under a Constitu- 
tion and laws made by and for the State and people of 
Georgia. 

We think the whole issue between the city and the corpor- 
ation goes, under the Act of Congress, to the Federal Court. 
We take it for granted, that Court will administer the law 
wisely and justly to the citizens of: this State, as well as to the 
foreign corporation. 

Whether a case goes to the Federal Court by operation of 
law, without any order or judgment of the State Court, was 
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not made before, nor decided by the Judge and is not, in our 
judgment, before us. The defendant moved an order, the 
Court granted it, and the plaintiff excepts. It is not for the 
defendant, who moved the order, to say the Court had no 
power to pass it. We incline to the opinion that a judgment 
is necessary, though, as the question is not properly here, we 
do not decide it. 
Judgment affirmed. 


W. R. Donen, plaintiff in error, vs. E. J. & R. A. Camp, 


administrators, defendants in error. 


1. Where a parol contract is made for the purchase of land, to be paid 
for by installments, and the purchaser enters into possession under the 
contract, with a stipulation that if he should fail to pay the first install- 
ment when it became due, then he was to pay $50 as rent, (for which 
he gave his note at the time he went into possession,) but if he paid the 
installments promptly, then no rent was to be charged, but his note 
was to be considered as fora part of the purchase money; and the 
vendor died before the first payment fell due; whereupon his adminis- 
trators, on tender of payment at the time appointed, refuse to accept 
the money as payment on the contract, and afterwards rent the land at 
public outcry to the purchaser, and receive $50 from him, subject to 
future adjustment between them, and subsequently received from him, 
through their attorney, $50 50, also to be accounted for, and the ad- 
ministrators finally conclude not to carry out the parol agreement of 
their intestate for the sale of the land, but sell it at administrator’s sale 
to the same purchaser, and require full payment of him, without al- 
lowing any credit on the purchase money of the amounts paid before 
the administrator’s sale, retaining the whole of it as rent for the ocen- 
pancy of the land from the time purchaser went into possession under 
the parol contract of sale until the administrator’s sale ; the purchaser 

. is entitled to recover back the amount of his note given under the pa- 
rol contract of sale. The purchaser having gone iato possession un- 
der the parol agreement, and given his note for $50, to be treated as 
part of the purchase money ypon condition, and he having complied 
with the condition required, the vendor, or his representatives, must 
comply with the contract, or repudiate it entirely. And if they repu- 
diate it entirely, it would be a fraud uponthe purchaser, who went into 
the possession under the parol agreement to buy, to hold him liable 
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for the rent of land, which he might, perhaps, never have consented 
to occupy, but for the prospect of purchase held out tohim. The ad- 
ministrators, however, are entitled to retain the amount of the rent due 
under their contract of rent with the plaintiff. 

2. This not being a suit to enforce a contract, one of the parties to which 
was dead, but an indebitatus assumpsit to recover back money paid to 
the administrators on the contract, on account of their repudiation of 
it—that contract not beingin issue or on trial, the surviving party to it 
was &@ competent witness in his own favor in the present suit. 

3. The jury having found for the plaintiff the whole amount sued for, to- 
wit: $100 50, not allowing the administrators anything for rent under 
their contract of rent for 1869, the judgment of the Court granting a 
new trial is reversed, upon condition that the plaintiff will write off all 
of said verdict but the amount of his note given to the intestate. 


Parol sale of land. Rescission. Witness. Before Judge 
Kyicut. Milton Superior Court, March Term, 1871. 


For the facts of this case, see the opinion. 


Tuomas L. Lewis, represented by H. P. BELL, for plain- 


tiff in error. 
No appearance for defendants. 


MonTGOMERY, Judge. 


The facts necessary to understand the decision in this case 
are as follows: Dodgen agreed in the autumn of 1867 to buy 
of A. F. Camp three lots of land for $300 00, one-half pay- 
able in the autumn of 1868, and the other in the autumn of 
1869. He gave his note for $50 00, to be considered as for 
rent if the installments of the purchase money were not 
promptly paid, but as part payment if the installments were 
promptly met, and no rent in that event was to be charged. 
This agreement was in parol. 

A. F. Camp died before the first installment became due. 
E. I. and R. A. Camp administered. At the time the first in- 
stallment became due, Dodgen tendered the full amount of 
that installment to E. I. Camp. He declined to receive it as 
payment on the contract. Afterwards the administrators of- 
fered to rent the land for 1869. Dodgen said he would for- 


Vou, xiv. 22, 
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bid the renting. The administrators then consented to receive 
$50 00 of the money and call it for the present rent, and 
agreed that they would make arrangements in some way for 
him to have it applied as a payment on the land, as Dodgen 
testifies. The administrator, E. I. Camp, in his testimony de- 
nies that there was any agreement to apply the money to the 
payment of the land. At the time the $50 00 was paid to 
the administrators, they rented the land at public outery for 
the year 1869, and Dodgen became the renter, at $50 00. In 
the spring of 1869 Dodgen paid the attorney of the admin- 
istrators $50 50 more for his clients. 

The administrators finally refused to comply with the parol 
agreement for sale of the land made by their intestate with 
Dodgen, and sold two lots of the land at administrator’s sale, 
(when, the record does not accurately inform us,) and Dodgen 
bought. He sought to have himself credited with the $100 50 
paid by him before the administrator’s sale, but this the ad- 
mtinistrators refused. He then paid for the land the amount 
bid by him, received his titles and brought the present suit to 
recover the $100 50 paid as above stated to the administrators 
and their attorney for them. The defense is that Dodgen 
owed $50 00 for his rent note, given to the intestate of de- 
fendants as aforesaid, and $50 00 as rent due the administra- 
tors for the year 1869. 

The jury found $100 50 for the plaintiff. A new trial was 
moved and granted, “on the ground that the jury may have 
been under a mistake in the question of rent involved in this 
case.” 

Among the grounds for new trial was the admission of 
Dodgen as a witness, he being objected to because A. T. Camp, 
with whom he made the contract for the purchase of the land, 
was dead, and Dodgen, therefore, incompetent under section 
3798 of the Code. 

Under the foregoing facts the judgment of the Court is as 
follows : 

Where a parol contract is made for the purchase of land, 
to be paid for by installments, and the purchaser enters into 
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possession under the contract, with a stipulation that if he 
should fail to pay the first installment when it became due, 
then he was to pay $50 00 as rent, (for which he gave his 
note at the time he went into possession ;) but if he paid the 
installments promptly, then no rent was to be charged, but his 
note was to be considered as for a part of the purchase money ; 
and the vendor died before the first payment fell due; where- 
upon his administrators, on tender of payment at the time ap- 
pointed, refuse to accept the money as payment on the con- 
tract, and afterwards rent the land at public outery to the 
purchaser, and receives $50 00 from him, subject to future 
adjustment between them, and subsequently received from him, 
through their attorney, $50 50, also to be accounted for, and 
the administrators finally conclude not to carry out the parol 
agreement of their intestate for the sale of the land, but sell 
it at administrator’s sale. to the same purchaser, and require 
full payment of him, without allowing any credit on the pur- 
chase money of the amounts paid before the administrator’s 
sale, retaining the whole of it as rent for the occupancy of the 
land from the time the purchaser went into possession, under 
the parol contract of sale, until the administrator’s sale, the 
purchaser is entitled to recover back the amount of his note 
given under the parol contract of sale. The purchaser having 
gone into possession under the parol agreement, and given his 
note for $50 00, to be treated as part of the purchase money 
upon condition, and he having complied with the condition 
required, the vendor, or his representatives, must comply with 
the contract or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, who went 
into the possession under the parol agreement to buy, to hold 
him liable for the rent of land, which he might, perhaps, 
never have consented to occupy, but for the prospect of pur- 
chase held out to him. The administrators, however, are en- 
titled to retain the amount of the. rent due under their con- 
tract of rent with the plaintiff. 

This not being a suit to enforce a contract, one of the par- 
ties to which was dead, but an indebitatus assumpsit to recover 
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back money paid to the administrators on the contract, on ac- 
count of their repudiation of it, that contract not being in is- 
sue or on trial, the surviving party to it was a competent wit- 
ness in his own favor in the present suit. 

The jury having found for the plaintiff the whole amount 
sued for, to-wit: $100 50, not allowing the administrators 
anything for rent under their contract of rent for 1869, the 
judgment of the Court granting a new trial is reversed upon 
condition that the plaintiff will write off all said verdict but 
the amount of his note given to the intestate. 

Judgment reversed. 












Fannie Hitt, plaintiff in error, vs. Joon HI.y, defendant 
in error. 






The Act of 1870, in relation to temporary alimony, whilst it authorizes 
the minor children, when in the custody of the wife, to be included in 
the alimony granted, does not change the rule which authorizes the 
Judge to look into all the facts and circumstances, and grant or refuse 
the alimony at his discretion. In this case, we do not think, under all 
the circumstances, that the Judge acted contrary to a sound diseretion 
in refusing the alimony as to either the wife or minor children. 


Alimony. Children. Before Judge Parrorr. Whitfield 
County. At Chambers. April 17th, 1872. 






















Fannie Hiill, for herself and three minor children, to-wit: 
Robert B. Hill, twelve years of age, Jennie R. Hill, nine 
years of age, and |Mariah R. Hill, seven years of age, peti- 
tioned the Hon. Josiah R. Parrott, Judge of the Superior 
Courts of the Cherokee Circuit, exercising jurisdiction in such 
cases, for the sum of $500 00 as alimony for five months. The 
petition showed that petitioner and her husband were living 
in a state of separation; that petitioner had supported herself 
and said children, without any assistance from her said hus- 
band, for the last five months; that said John Hill separated 
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‘ from petitioner for no cause whatever; that he is worth the 
sum of $6,800 00 in property, with an annual income of 
$812 00; that petitioner had been compelled to employ coun- 
sel to bring this suit; prayer, that such orders as are reason- 
able and just might be passed requiring said John Hill to 
pay said fees. 

John Hill answered said petition substantially as follows: 
“That respondent and one Robert Batey have been associated 
in all business operations since respondent came to this coun- 
try; that petitioner is the daughter of Robert Batey’s wife; 
that from before the time of his marriage with petitioner re- 
spondent has been an inmate of said Batey’s house; that said 
two families, except for a short period in the year 1858, have 
always resided under the same roof and eat at the same table, 
having, holding and using all things in common and as com- 
mon property; that at the time of the dissolution of said gen- 
eral partnership on October 25th, 1871, said firm was pos- 
sessed of real estate to the value of $4,550 00; of stock to the 
value of $1,400 00; of household furniture, etc., to the value of 
$1,500 00; that there never has been a division of any of said 
property, the said Batey persistently refusing to have any set- 
tlement of said partnership business; that the personal prop- 
erty has remained in the custody, control, use and occupation 
of said Batey and his wife and petitioner; that Batey and 
respondent hold, as trustees for their said wives, one lot of the 
value of -; that against the wishes of respondent, on 
the 10th of April, 1869, said Batey and wife and petitioner 
determined to commence the business of hotel keeping—said 
hotel being but a short distance from where the families had 
hitherto resided; that respondent yielded his preferences and 
gave his time and labor to said business as far as it was neces- 
sary; that after the removal to the hotel, petitioner refused to 
receive and treat respondent as her husband, declining to room 
and bed with him; that upon one occasion, when respondent 
went to petitioner’s room at the hotel, she ordered him to 
leave, and stated that if he remained she would not go to bed 
during the night; that petitioner manifested a decided prefer- 
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ence for the company of other men, admitting them into her 
private room, accompanying them to theatrical performances, 
taking long rides with them on horseback, arousing respon- 
dent’s suspicions of her fidelity; that petitioner, against the 
expressed wishes of respondent, left her home and remained 
absent on long trips to distant cities, Atlanta, Chattanooga, 
New York, Louisville, Selma and elsewhere; in fact, she be- 
came a rover; that respondent was stricken with paralysis and 
was in a very critical condition for a number of days—a part 
of the time speechless, and not expected to live; that he was 
taken to a room in said hotel and there remained during his 
illness, in the same house with his said wife; that she refused 
to come to his room, and did nothing to minister to his wants; 
that when petitioner was about to start on one of her trips to 
New York, with one of respondent’s children, upon his object- 
ing, she drew a pistol, followed respondent, and declared her 
intention to kill him; that respondent spared no efforts to 
effect a reconciliation with his said wife, during all of this 
time eating at the same table with her when she was at home, 
until March, 1871, when he in despair commenced boarding 
with his brother; that the hotel business was abandoned in 
October, 1871, petitioner then went to New York, as she 
alleged, and remained absent three months; that upon her 
return, for some time, she slept in the same house with re- 
spondent, but in a different room, insulting him upon every 
possible occasion, until he was compelled to cease sleeping in 
said house; that respondent is convinced that petitioner has 
been faithless to him and guilty of acts of adultery with dif- 
ferent persons; that the dissolution of said partnership was 
caused by the recent drunkenness of Batey; that respondent 
has sold out his undivided interest in all of said property, ex- 
cept the stock, to his brother, Robert Hill, taking his notes at 
one, two, three and four years, secured by a mortgage on the 
property sold; that said firm of Batey & Hill was, at the time 
of the dissolution, indebted in the sum of $2,000 00; that 
petitioner and her children have been supported by respond- 
ent with the proceeds of said undivided property, until the 
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sale aforesaid, and said children have since been supported by 
the proceeds of his labor; that he has frequently applied for 
the custody of said children, but petitioner has refused to de- 
liver them to him; that respondent prays the Court to order 
said children delivered to him; that petitioner has forfeited 
all right to a support from respondent by her misconduct; 
that she is now annoying respondent with suits in a Justice 
Court for the board of said children; prayer, that said suits 
be enjoined and that all questions in controversy may be set- 
tled in this proceeding. 

The testimony was very strong in support of respondent’s 
answer. Petitioner denied the material allegations. Two 
witnesses swore that they had resided in the same house with 
her, and had never seen any imprudent conduct. Four wit- 
nesses testified that they had known her for a long time, and 
had not observed any unchaste conduct. There was some evi- 
dence tending to show that she had been suffering with disease 
of the womb, and had been advised by her physician to go to 
the North for her health. 

The Court refused the temporary alimony prayed for, and 
petitioner excepted and assigns said ruling as error. 


D. A. WALKER; JOSEPH GLENN, for plaintiff in error. 

Ist. Act of 1870 authorizes the wife to sue for alimony, in 
behalf of herself and minor children, in the same manner as 
if a libel for divorce was pending. In such case, the conduct 
of the wife is not in issue: Code, secs. 1732, 1735. 

2d. Adultery does not deprive the wife of the right of tem- 
porary alimony: 18th Ga. R., 273. 

3d. The father is bound to support his minor children: 
Code, sec. 1783. 


McCutcHen & SHUMATE, represented by R. J. McCamy, 
for defendant. 

There must be a suit for divorce or permanent alimony, to 
authorize temporary alimony: Code, sec. 1732, et seg. The 
Act of 1870 does not change this rule. | 
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Adultery deprives wife of right to necessaries from hus- 
band: Code, sec. 1478. 


McCay, Judge. 


Whilst we agree that under section 1738 of Irwin’s Re- 
vised Code, the wife is properly a party to a motion for tem- 
porary alimony for the support of the children in her custody 
until a final decree is had, yet we see no reason why the Judge 
is not authorized in such a case, as well as when the proceed- 
ing is for the wife alone, to look into the circumstances and 
grant or refuse the alimony at his discretion. Section 1735 
expressly says he may grant or refuse, according to his discre- 
tion under the facts, in applications for temporary alimony, 
True, the bad conduct of the mother may not be a good reason 
for refusing a support to the children; but the want of any 
good reason for the separation, the fact that there is no special 
necessity for judicial interference, as the fact that the father 
does support them, etc., may justify the Judge in his refusal. 
Suits for divorce and alimony ought not to be encouraged, and 
a case showing that it is proper to interfere ought to be made 
out, before so strong a measure should be taken as to force a 
man even to support his own children through other channels 
than his own hands and in his own way. In this case, we do 
not think there was any abuse of the discretion of the Judge. 
We do not care to go over the evidence. This woman does 
not come before the Court in a light calculated to awaken its 
sympathies, nor does it appear that the father is failing in his 
duties to his children, and we will not undertake to say, over 
the opinion of the Judge who heard the witnesses, and saw 
and listened to the statements of the parties, that the father 
shall be compelled to employ a third person to administer his 
duties to the fruit of his loins. 

Judgment affirmed. 
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James M. WALKER, administrator, et al., plaintiffs in error, 
vs. Epwin T. WALKER et al., defendants in error. 










Distributees are not entitled, as such, to recover anything from the ad- 
ministrators of the estate in which they claim an interest, when it is 
clearly shown that the estate has become insolvent, without fault of the 
administrators. An insolvent estate is none the less so because the 
claims against it are judgments obtained on debts of the intestate, 
created before June, 1865, to the executions issued upon which it will 
be necessary for plaintiffs in fi. fa., to attach affidavits of payment of 
taxes before they can be levied. 













Equity. Distribution. Relief Act of 1870. Tax affidavit. 
Before Judge Ropinson. Greene Superior Court. March 
Term, 1872. 









Edwin T. Walker, Zachry T. Walker, and Edwin T. Wal- 
ker, as next friend of Falby Anna Walker, Olin J. Walker, 
Charles T. Walker, and William P. Walker, all children of 
Samuel R. Walker, deceased, filed their bill against James 
M. Walker, administrator, and Burmah E. Walker, adminis- 
tratrix, of said Samuel R. Walker, in which they alleged that 
said defendants had possessed themselves of the estate of the 
said intestate, of large value; had converted the same to their 
own use; had failed to make any distribution of the same ; 
and prayed that an account might be had, and said estate dis- 
tributed. 

The answers of the defendants show that they were ap- 
pointed administrator and administratrix of Samuel R. Wal- 
ker, deceased, in the year 1864, and went into possession of 
his estate; that said estate has since become insolvent through 
no fault of theirs, and that, therefore, complainants should not 
be allowed to recover. 

The evidence showed outstanding claims against the estate, 
enough of them in judgment, to absorb the assets. The in- 
debtedness due by the estate was contracted prior to June Ist, 
1865, falling within the Relief Act of October 13th, 1870. 
There was no evidence of bad faith on the part of the defend- 
ants. 
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The jury returned a verdict for the plaintiffs for the sum 
of $2,500 00. 

The defendants moved for a new trial upon the following 
grounds, to-wit : 

1st. Because the verdict was contrary to the following charge 
of the Court: “That although there might be irregularities 
in the administration of said estate, if they believed, from the 
evidence, that the assets in the hands of the defendants were 
insufficient to pay the debts against the estate of their intes- 
tate, the said Samuel R. Walker, that complainants were not 
entitled to recover anything to the exclusion of any of the 
creditors of said estate.” 

2d. Because the verdict of the jury was contrary to law and 
equity. | 

3d. Because the verdict of the jury was contrary to, and 
decidedly against, the weight of evidence. 

The motion for a new trial was overruled by the Court, 
and defendants excepted and assign said ruling as error. 


E. L. Lewis; BaveH & ARNOLD, for plaintiffs in error. 

The answer of defendants can only be rebutted by two wit- 
nesses, or one witness, and corroborating circumstancees: 
Code, sec. 3050; 14th Ga. R., 429. Acquiescence in irregu- 
lar sale is binding: 23d Ga. R., 151; 21st Ga. R., 187; 23d 
Ga. R., 255. : 


Rosinson & BRANCH, represented by J. A. Brnuups, for 
defendants. 


MonTGoMERY, Judge. 


The evidence clearly shows in this case, that the estate is in- 
solvent. Judgments exist against it, which, if paid, will ab- 
sorb the entire assets in the hands of the administrators. It 
also shows that the insolvency of the estate was brought about 
by events entirely beyond the control of the administrators. 
It is true, the judgments against the estate are founded on 
debts contracted before June, 1865, and, therefore, the plain- 
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tiffs in those judgments will have to attach affidavits of the 
payment of taxes to their executions, before they attempt to 
levy and sell. But how can the administrators know that 
they will not do so? Even if the judgment creditors have 
not yet paid their taxes, what prevents them from doing so 
now, and then attaching the affidavits to the executions ? 
Clearly, the distributees are not entitled to a distribution until 
all these outstanding claims against the estate are in some way 
disposed of. That done, they will then be in order to require 
a distribution of whatever may be left, if anything, in the 
hands of the administrators. 

Judgment reversed. 


Witiiam C. Apams, plaintiff in error vs. A. W. Davis et 
al., defendants in error. 


Section 2881 of the Code, allowing actions which have been brought with” 
in six months after the dismissal of a former action, to stand on the 
same footing as to limitation with the original action, if in conflict 
with, and is therefore repealed by the Act of March 16, 1869, which 
enacts as follows: ‘‘ All actions on promissory'notes, bills of exchange, 
or other simple contracts in writing, * * * * * which accrued on a con- 
tract made prior to the Ist of June, 1865, shall be brought by the Ist 
of January next, or the right of the party plaintiff and all rights of ac- 

tion for its enforcement shall be forever barred.’’ 

Warner, C. J., dissented. 


Statute of limitations. Renewal of suit. Before Judge 
JoHNsON. Marion Superior Court. April Term, 1872. 


William C. Adams brought complaint against A. W. Davis, 
maker, and R. M. Anders, indorser, on a note made Au- 
gust 14th, 1863, due December 25th, next thereafter, for 


$840 00, with a credit thereon of $500 00, date, January 


26th, 1864. 

Defendants relied upon the statute of limitations. It was 
almitted that the present action was commenced on Septem- 
ber 26th, 1871; that on January Ist, 1870, an action was 
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pending on the same note, which was dismissed by the plain- 
tiff at the April term, 1871, of Marion Superior Court; that 
the present action was commenced within six months from the 
time of said dismissal. 

The Court charged the jury that under the facts aforesaid 
the present action was barred, and a verdict was rendered in 
accordanee with said instructions. Plaintiff excepted to the 
said charge of the Court, and assigns the same as error. 


E. W. Mixer; E. H. Worri1t, for plaintiff in error. 
B. B. Hrxton & Son, for defendant. 


McCay, Judge. 


The only question in this case is, whether the Act of March, 
1869, bars the suit, notwithstanding section 2881 of the Code. 
Does the fact that the plaintiff did sue within time, that his 
case was dismissed, and that he sued again within six months, 
save him from the operation of the Act of March, 1869? 

Withowt question, by the terms of the Act of 1869, no 
such exception is made. It is also certainly true that this ex- 
ception to the operation of the statutes of limitation, is one 
that depends upon positive statutory enactment; that is, does 
not come within that class of exceptions known as judicial, as 
when the statute is held not to run where the plaintiff is pro- 
hibited by law from suing. 

The Act of 1869 says all actions, and it goes into detail, 
mentioning class after class of actions, and repeats in each case 
allactions. It closes by providing that all causes of action ac- 
cruing since the Ist of June, 1865, shall be governed by the 
Code. It seems to me that independently of the general rules 
to which I shall hereafter revert, this last section of the Act 
of 1869 is conclusive. | 

After providing that all causes of action accruing before the 
Ist of June, 1865, shall be brought by the 1st of January 
(then) next, it says all causes of action accruing since the Ist 
of June, 1865, shall be governed by the Code. The mean- 
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ing evidently is as to all causes of action accruing before 1st 
of June, 1865, the Act of 1869 is to be taken as the statute of 
limitations, but as to those accruing since, the Code is to be 
the rule. , 

It is the settled rule of the Courts in England and Amer- 
ica, that statutes of limitation are to be strictly construed ; that 
is, that exceptions to their provisions are not to be made un- 
less they be contained in the Acts themselves: 3 Gill & John- 
ston, 3894; 1 Peters, 360; 3 Peters, 270; 8 Cranch, 84; Ibid. 
98; 5 Peters, 407; 1 Cowan, 356. No exception can be 
claimed unless it be expressly mentioned, and general words 
are to receive a general construction. In 17 Vesey, Sir Wil- 
liam Grant decided that absentees were not excepted in the 
Jamaica Act, and said as they were not expressly excepted it 
is to be considered they were intentionally omitted. So Chan- 
cellor Kent, in Demorast vs. Wyncoop, 3 Johnston’s Chancery, 
146, says, “it would not only be impolitic but contrary to es- 
tablished rule, both in law and equity, to depart from the 
plain meaning and literal expression of these statutes.” See, 
also, on this same general idea, McIver vs. Ragan, 2 Wheaton, 
25, where the same principle, to-wit: that it is the duty of 
Courts to keep within the letter of the exceptions, is insisted 
on by Chief Justice Marshall. 

The only question, as it seems to me, that can arise under 
these rules is, not whether the case comes within the equity of 
the exceptions, but what was the intent of the Act of 1869. 
One cannot help feeling that if it was the intent of the Leg- 
islature to keep this section of the Code in operation as to the 
class of actions covered by the Act of 1869, it would have 
said so. There are some exceptions expressly mentioned, and 
it is a rule, as well of law as of common sense, that if some 
exceptions be mentioned, the intent to exclude others is plainly 
indicated. As we have said, the Act is itself stronger even 
than this, since the last section almost in terms provides that 
the provisions of the Code are not intended to be left of force 
as to the cases covered by the Act of 1869. The words are 
not, that as to causes of action since 1865, they shall be barred 
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at the times fixed by the Code, but they shall be regulated 
by the provisions of the Code. The meaning evidently is, 
that as to causes of action accruing before the Ist of June, 
1865, the Act of 1869 is the sole rule, the sole statute of lim- 
itations as it stands. As to causes of action accruing since 
1st of June 1865, the rules of the Code, limiting the time 
within which suit shall be brought, and providing exceptions, 
ete., shall govern the rights of the parties. 

We think, too, the very question now made is in effect de- 
cided by this Court in Harrison vs. Walker, 1 Kelly, 32. 
There this very exception was in question. The statute of 
limitations of 1767 did not contain this exception. That Act 
was superseded by another general Act of limitations, passed 
in 1805. Whilst this latter Act was of force, this exception 
was introduced as applicable to all suits. In 1806, an Act 
was passed declaring that the Act of 1767 should be revived, 
and this Court held that, as the Act of 1767 did not contain 
this exception, it was nota part of the law of this State. The 
cases are, as I think, precisely analogous, only that the case in 
1st Kelly is not so strong as this, because the last section of 
the Act of 1869 seems to take it for granted that none of the 
provisions of the Code attach to the Act of 1869. It is al- 
ways a dangerous thing for Courts to make law. The Con- 
stitution gives that power to the Legislature, and when Courts, 
to carry out their notions of right and justice, undertake to 
add terms to the legislative will, they are out of their proper 
sphere. 

Judgment affirmed. 


MontTcGomMEY, Judge, concurred from the bench as follows. 
He furnished no additional opinion : 


As an original question, I concur in the opinion as delivered 
by Judge McCay. If I differed, I should feel constrained to 
concur by the unanimous opinion of this Court as pronounced 
in Harrison vs. Walker, 1 Kelly, 32, between which case and 
the present I do not perceive the distinction. 
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WARNER, Chief Justice, dissenting: 


When the Act of 1869 was passed, the plaintiff’s action on 
the note now sued on, was pending against the defendant, but, 
for some cause, was subsequently dismissed, and the present 
action was commenced in six months from the dismissal of the 
former action. As the law then stood, the plaintiff had the 
clear legal right to recommence his action within six months 
from the time of the dismissal thereof. Does the Act of 1869 
deprive him of that right? The fourth section of the Act of 
1869 declares, “that all actions on promissory notes made 
prior to the 1st of June, 1865, not now barred, shall be brought 
by the 1st of January, 1870, or the right of the party plain- 
tiff, and all right of action for its enforcement, shall be for- 
ever barred.” The Act of 1869 is an Act in relation to the 
statute of limitations. It is a cardinal rule in the construc- 
tion of statutes relating to the same subject matter, so to con- 
strue them, if possible, that the whole may stand, ut res magis 
valeat quam pereat is the maxim of the law. It is also an 
established rule of construction that statutes in pari materia, 
must be construed in reference to each other. Applying these 
living principles of the common law to the construction of the 
Act of 1869, and the Act of 1847, substantially embodied in the 
2881st section of the Code, does the Act of 1869 repeal, or 
take away the right of a party plaintiff to recommence his 
action within six months, commenced within time, which has 
been dismissed? What was the subject matter of the fourth 
section of the Act of 1869? The subject matter was to re- 
quire all actions on notes made prior to the Ist of June, 1865, 
to be brought by the 1st of January, 1870, or the right of the 
party plaintiff, and his right of action should be forever 
barred. The subject matter of the Act, was to shorten the 
period of the statute of limitations in relation to a particular 
class of contracts. But there is nothing in that’ Act which 
deprives the plaintiff who commenced his action within the 

‘time prescribed by it, and whose action should be dismissed, 
from the privilege of recommencing it once, as provided in 
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the 2881st section of the Code. There are no negative words 
in the Act of 1869, which takes away that right. There is 
nothing in the Act of 1869 .in conflict with that right, and 
therefore the repealing clause of that Act does not affect it, 
The Act of 1869 can have its full force and operation as the 
other acts of limitation on the statute book, and plaintiffs have 
the same right to recommence their actions once, under that 
statute of limitations when dismissed, if commenced in time, 
as under any other statute of limitations; they all limit the 
time within which suits shall be commenced, but have the 
privilege, if the action is commenced in time and is dismissed, 
to recommence it once within six months. This general law 
of the Code is as applicable to actions commenced under the 
statute of limitations of 1869, as any other statute of limita- 
tions. . It is said that because the fourth section of the Act of 
1869 declares that all contracts made since the Ist of June, 
1865, shall be controlled and governed by the limitation laws 
as set forth in the Code, that, therefore, the right to recom- 
mence when the action has been dismissed within six months, 
is taken away. If it is, it is by implication only, and the 
Courts do not favor the repeal of statutes by implication ; con- 
struing the statutes of limitation together, including the Act of 
1869, there is nothing in it which repeals, or is in conflict 
with that section of the Code, which authorizes a plaintiff who 
has commenced his suit within the time prescribed, and his 
action has been dismissed, from recommencing the same within 
six months. All the Acts can stand and have the effect in- 
tended. The Act of 1847, embodied in the Code, was not in- 
tended to excuse parties from suing within the time prescribed 
by law, but when they had done so, and the action had been 
non-suited, discontinued, or dismissed, it conferred the privi- 
lege of commencing another suit within six months thereafter, 
and that privilege is as applicable to the statute of limitations 
of 1869 as to any other statute of limitations, and there are no 
words in that statute which negative or are in conflict with 
that right, and not being in conflict with it, the repealing * 
clause cannot have the effect to take it away from the plaintiff 
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in this case. I am, therefore, of the opinion that the judg- 
ment of the Court below should be reversed. 






A. C. Leak, plaintiff in error, vs. THe Setma, RoME AND 
Datton RaItroap Company, defendant in error. 










Under the charter of the Selma, Rome and Dalton Railroad Company, 
if the writ ef ad gued damnum provided for by the charter issues to 
assess the value of land taken by the company for the purposes of its 
road, and the jury summoned by the sheriff return a verdict for $1,500, 
from which the road appeals, and the jury in the Superior Court ren- 
der a verdict of $900 00, the owner of the land must pay the costs of the 
proceedings on appeal, under those clauses of the charter, which pro- 
vide that the appealing party must give bond ‘‘ conditioned to pay the 
party appealed against all the costs of the trial de novo, as well as the 
costs of the weit of ad quod damnum, in the event that the finding of 
the jury in the trial de novo shall not be more favorable to the appeal- 
ing party than the finding of the jury under the writ of ad quod dam- 
num in the first instance,’’ and that ‘if the trial de novo on the appeal 
shall not be more favorable to the appealing party than the original 
trial and verdict, the party appealing shall pay all costs of the whole 
proceeding ;’’ and again, that ‘‘ costs shall be paid by the company, 
except in cases where appeal is taken, in which cases the costs to abide 
the result of the trial in the Circuit (Superior) Court as hereinabove 

provided.” 





























Assessment of damages. Costs. Before Judge Parrort. 
Whitfield Superior Court. April Term, 1872. 





For the facts of this case, see the decision. 






Jounson & McCamy, for plaintiff in error. 







Printup & Foucne; McCurcHen & SHUMATE, repre- 
sented by E. N. Broy Les, for defendant. 






MonTGoMERY, Judge. 






The charter of the Selma, Rome and Dalton Railroad was 
originally granted by the State of Alabama, and adopted by 


VoL. xLvu1. 28. 
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the Legislature of Georgia: Acts of Alabama for 1851-2, 
pages 349, 350-1. 

After providing for the issuing of a writ of ad quod dam- 
num by the clerk to the sheriff, to summon seven jurors to 
assess damages to any one through whose land the road runs, 
the charter goes on to provide for an appeal by the dissatisfied 
party to the Circuit (or Superior) Court, where the cause is to 
be tried de novo. The other provisions of the charter perti- 
nent to the issue before us, are quoted in the syllabus, and 
control the case, compelling us to affirm the judgment. 

Judgment affirmed. 


WILLOUGHBY JORDAN, guardian, plaintiff in error, vs. LEWIs 
B. MILuer, executor, et al., defendants in error. 


1. When the executor to a will filed a bill for direction as to the meaning 
of the will making the legatees parties, and it appeared that the testa- 
tor had, by his will, made the following dispositions: 1st. He had provi- 
ded for the payment of his debts. 2d. He had directed that after his 
debts were paid, his executor should divide his whole estate, both real 
and personal, into nine equal shares or parts. Each of his eight chil- 
dren, and their representatives, to have one equal share, subject to the 
drawbacks and refundings afterwards provided, and his three youngest 
daughters to have the ninth share extra. 3d. His will, item by item, 
then provided that each child should have deducted from his portion 
or share the advancements made the child, which advancements were 
specially mentioned and their value. 4th. As to the most of the chil- 
dren, he, item by item, directed that as a part of their portion, they 
should take certain specified property, in some cases fixing to the prop- 
erty a valuation himself, and, in other cases, saying that it should be 
valued by appraisers. 5th. As to one child, and as to her alone, after 
saying she should take, as part of her portion, certain eight negroes at 
a fair valuation, he adds, should the said negroes, at a fair valuation, 
amount to more than her just portion, she shall be required to refund 
the excess. 6th. In the sixth item, he directed that his son, Iverson 
G., take, as part of his portion, a negro man, Peter, at $1,200 00, an- 
other man, Green, at a fair valuation, and that he take, at his choice, 
lot of land one hundred and seventy-nine, at $1,000 00, or lots one 
hundred and seventy-eight, one hundred and seventy-nine, one hundred 
and sixty-five, one hundred and sixty-six, at a valuation. 7th. He di- 
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rected that all of his lands not herein otherwise disposed of, should be 
sold or kept together, as his executors should judge best, and that his 
negroes not otherwise disposed of or mentioned, should be divided 
among his children according to the terms of this his last will, and that 
his other persenal property should be sold for general distribution : 

Held, That taking the whole of the will together, it was the clear intent 
of the testator to divide his property equally among his children, ex- 
cept that he gtves his three youngest daughters one-ninth of the whole, 
extra, of an equal share. 

2. None of the property donated in the will to be taken by the several 
legatees as parts of their portions at a fixed price, or at a fair valua- 
tion, are absolute specific legacies, but are dependent upon the amount 
coming to each on a division of the whole estate into nine parts, as pro- 
vided for in the will, and if the property pointed out as to be taken by 
any one legatee exceeds his portion, he must account for the excess. 

3. The sixth item of the will, as to the property to be taken by Iverson 
G. Miller, stands on the same footing as the other items, to-wit: he 
takes the property there mentioned as part of his portion ; if its value 
exceeds his portion, as provided by the second item, he must account 
for the overplus. 

4, When the executor had permitted one of the legatees to have the use 
of the land mentioned in the will as part of his portion, conditionally, 
upon the final settlement, said legatee should account in said settle- 
ment for the use of said land, according to the facts and the condition 
of the estate. 

Waryer, Chief Justice, dissented. 


Construction of will. Specific and general legacy. Abate- 


ment. Advancement. Before Judge HARRELL. Randolph 
Superior Court. May Term, 1872. 


Wiley Miller, on the 19th of November, 1863, made his 
will, appointing Lewis B. Miller and Moses H. Baldwin as 
his executors. Testator died, and on the 5th of September, 
1865, Lewis B. Miller was qualified as executor. The said 
executor filed his bill against George W. Coxewell and wife, 
Moses H. Baldwin and wife, Willoughby Jordan, guardian 
of Missouri P. Miller, minor orphan of Iverson G. Miller, 
and others, heirs-at-law and legatees of Wiley Miller, deceased, 
for a construction of the various provisons of said’ will, and 
for direction. The issues formed upon this bill were tried, 
and a decree rendered construing the will, giving direction to 
the executor as to the rights of all the parties. Willoughby 
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Jordan carried said cause to the Supreme Court, alleging error 
in the construction of the will as to the rights of his ward, 
Missouri P. Miller, minor, and the decision of the Superior 
Court was reversed. See Jordan vs. Miller, 41 Georgia Re- 
ports, page 51. At the next succeeding term of the Superior 
Court of Randolph county, the judgment of the Supreme 
Court was made the judgment of said Court and a part of 
the decree, without a second trial before a jury. The com- 
plainant excepted to this proceeding, and carried the cause 
again to the Supreme Court, where the decision of the Supe- 
rior Court was again reversed and a new trial ordered. See 
Miller vs. Jordan,43 Georgia Reports, page 316. 

The solitary issue, about which there is now any contest, 
submitted te the jury, was as to the title of Willoughby Jor- 
dan, as guardian of Missouri P. Miller, to lots of land num- 
ber one hundred and seventy-nine, one hundred and seventy- 
eight, one hundred and sixty-five and one hundred and sixty- 
six, said guardian claiming said land as the absolute property 
of his said ward, and said executor and other legatees insisting 
that said lots were still the property of the estate, and subject 
to an equal distribution under the provisions of said will. 
The will is fully set forth in the decision of the Court. 

Upon this issue the following evidence was introduced : 

Willoughby Jordan, sworn; Witness testifies positively 
that in the winter of 1865, he as guardian for Missouri P. 
Miller, elected to take said four lots of land at the valuation 
fixed by the appraisers, to-wit: $2,400 00, and that the exec- 
utor, Lewis B. Miller, gave his assent and placed him in pos- 
session of the land as guardian; that witness had held it as 
such from that time to the present; witness afterwards gave 
the executor an instrument in writing to protect him, prom- 
ising to pay rent for the year 1866 if the land should be de- 
cided by the Court to be the property of the estate; that the 
executor never demanded the rent, or exercised or claimed any 
control over the property. 

Lewis B. Miller, sworn: Testified that witness did not as- 
sent to the legacy unconditionally, or turn over the property» 
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but placed Jordan in possession, taking his rent note, with the 
condition that it was to be paid if the land was decided to be 
the property of the estate, and not the property of his ward ; 
witness had lost the note; witness admitted that he never had 
demanded payment of the note, or rent, or possession of the 





land. 
Other witnesses were examined to prove that the executor 


had referred parties wishing to rent to Jordan as the propcr 
person to rent from, and had refused to allow Jordan to buy 
property at the sale of personalty for the child, upon the 
ground that he had taken the land, and that was as much as 
said minor child would be entitled to. 

The jury found against Willoughby Jordan, guardian, de- 
crecing in effect, that he take the land in controversy subject 
to an equal division of the estate, charging him with the in- 
terest on the valuation of the same. 

Willoughby Jordan, as guardian, as aforesaid, assigns error 
upon the following rulings of the Court : 

Ist. In refusing to charge the jury as requested, to-wit: 
“that if the guardian elected and the executor assented to the 
legacy, the title vested in the minor without abatement, and 
without reference to the value of the estate, subject only to the 
rights of creditors.” 

2d. In refusing to charge as requested, to-wit: “that in the 
absence of proof of debts, he had the right to elect now, and 
to compel the assent of the executor, and to take the legacy 
without any abatement, or without reference to the value of 
the estate.” 

3d. In charging the jury in effect, as follows, to-wit: “that 
if the guardian did elect, and the executor did assent, he tovk 
the same subject to an equal division of the estate.” 

4th. In charging the jury as follows, to-wit: “that if the 
guardian now elect to take the land, he takes it subject to the 
same conditions, to-wit: an equal division of the estate.” 

5th. In charging the jury, as follows, to-wit: “That the 
guardian, in case he did not elect heretofore, and does now 
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elect, is to be charged with the interest upon the valuation of 
the lands, or the rent.” 





























H. Frevper, for plaintiff in error. 

Willoughby Jordan, as guardian for Missouri P. Miller, 
took said land absolutely: 41 Ga. R.,51. This is a specific 
legacy and does not abate: Code, secs. 2422, 2431. The in- 
come goes with the legacy: Code, sec, 2423. 


Joun T. CLARK, for defendants. 


McCay, Judge. 


1. The construction of this will is simply a question of what 
the testator meant by the dispositions he has made. Did he 
intend the various legatees should take the property he has 
specially pointed out as to be taken by them, at all events, no 
matter what his estate should be found to be worth? Or did 
he intend that his property should be equally divided between 
his children, each of them taking the specific property men- 
tioned at its value in that division? I do not see what the 
rules of law—as to the specific and general legacies standing 
on a different footing as to abatement—have to do with it. 
There is no question but that if there be a deficiency of assets 
the general legacies abate before the specific. But, without 
doubt, a man may, by his will, provide that specifie legacies 
shall abate before general ones. He may hamper a specific 
legacy with any limitations or contingencies he pleases, pro- 
vided such contingencies are not illegal. And surely it is not 
illegal for a man to provide in his will that specific legacies 
shall abate equally with or even before general ones. Clearly 
a man might give a legacy of a particular farm to A, provided 
his estate, after paying his debts, should have enough to give 
each of his children a certain amount. The whole question, 
therefore, is what did the testator mean? This, it seems to 
me, is very clear. He provides that, after his debts are paid, 
his estate shall be divided into nine equal shares or parts, each 
of his eight children to take a share or part, and his three 
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youngest daughters to take the ninth share between them ex- 
tra. He then, item by item, mentions the advancements to 
be charged against each child, and fixes the value of each ad- 
yancement, As to nearly all of his children he mentions cer- 
tain specific property, which he wishes them severally to take 
as part of their several shares, and he either fixes a value on 
said property himself or says they shall take it at a valuation 
to be fixed in a way he points out. The clause of the will 
now in dispute provides that his son Iverson shall take as 
part of his share or portion a negro man, Peter, at $1,200 00 ; 
another man, Green, at a fair valuation, and that he take as 
his choice lot of land number one hundred and seventy-nine, 
at $1,000 00; or lots one hundred and seventy-nine, one hun- 
dred and sixty-five and one hundred and sixty-six, at a fair 
valuation. At the time this will was made it is probably true 
that the testator had a plenty of property to insure that each 
of his children’s shares would be enough to allow such child 
to take as part of his share the specific property mentioned, 
and no confusion or irregularity ensue. But, by the result of 
the war, his property, largely in slaves, is considerably less- 
ened in quantity and value, and is mostly in land, so that if 
his children, and especially Iverson, take the land mentioned 
it will, at its value, be far more than his share. As I have 
said, the only question is, what the testator meant. Ist. He 
emphatically directs his property to be' divided into nine equal 
shares, giving to each child (eight) one share and to his three 
daughters the other extra, and in every item of his will he 
labors to show that his great leading idea is to do equal jus- 
tice by dividing his property equally, with the single excep- 
tion that his three daughters are to have one-third of one-ninth 
of the whole more than the others. He goes into detail as to 
the advancements, and shows in every conceivable way that 
his intent was to give his children equal shares, charging each 
with the amount already received. But it is plain, that sub- 
ject to this great leading idea, he desired certain of his chil- 
dren to have certain specific property, and he expresses this 
idea as to each one by saying that he or she shall take as part 
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of his or her portion the specific property mentioned at a 
specified value, either fixed by the testator himself, or to be 
fixed by a valuation. In this special clause he says Iverson is to 
take this lot of land one hundred and seventy-nine at $1,000, 
or one hundred and seventy-nine, one hundred and sixty-five, 
and one hundred and sixty-six, at a valuation, as a part of his 
share. He is not to take it absolutely, but as part of share, 
and at a valuation. The plaintiff in error would reject this 
part of the testator’s intent altogether. He sees nothing in 
the direction that the whole shall be divided into nine equal 
shares; he sees nothing in the regular charge against each 
share of the advancements; he sees nothing in the provision of 
the payment of his debts before this equal division shares is 
made; he sees nothing in the provision that the land men- 
tioned is to be taken at a valuation, and nothing in the provi- 
sion that it is to be taken as part of his share. His eye is 
completely filled with the fact, that the testator intends Iver- 
son to have certain specific lands, forgetting the qualifications 
added, to-wit: that the debts are to be paid, then an equal 
division made of what is left, in nine portions; then each por- 
tion to be charged with advancements, and then that the 
property specifically mentioned as to be taken by particular 
divisees, to be taken at a valuation and as part of his share. 
2. He is to take it, says the plaintiff in error, as a specific 
legacy. It isnot to abate for debts. It isnot to be charged with 
advancements, it is to be taken even if it be more than his share; 
it is to be taken, whatever value it may have. Every other thing 
thought of, provided for, and looked to by the testator, is to be 
swallowed up in the single thought of a specific legacy. I do not 
think this, It is clear to me, that the testator intended Iver- 
son to take this land, subject to his father’s debts, subject to 
the advancements, and, above all, subject to the great thought 
and purpose of the will, as part of his equal share. If that 
share should exceed the value, then well; if not, he was not 
to take it at all events, but subject to the provision of equal- 
ity. Had the testator intended to give absolute specific lega- 
cies, he would have given them in terms. He would have 
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given them distinctly ; and if he intended that, in consequence 
of these specific gifts, their share of the residue should be less, 
he would have said the balance is to be equally divided into 
nine shares—each person taking a specific legacy to have a 
share as much less than the others as his specific legacy is 
worth. But he does not do this. He provides that the whole, 
after paying the debts, is to be equally divided into nine shares ; 
he directs each share to be lessened by the advancements, and 
that each legatee shall take the specific property mentioned as 
part of his share, at a valuation. To divide this property on 
the basis proposed, would be, in my judgment, right in the 
teeth of this will. The will provides for equality ; the propo- 


‘sition is to make it unequal. The will provides that he shall 


take the specific property as part of his share, at a valuation ; 
the proposition is that he shall take it independently of his 
share, and independently of its value, unless his share is more 
than the value. This, in my judgment, would be contrary to 
the clear, positive directions of the will, and grossly unjust 
besides, Nor is there the least trouble in carrying out the 
will as the testator intended. He intended each to take cer- 
tain specific property, af a fixed valuation, as part of his share. 
If his share, after paying the debts, and accounting for ad- 
vancements, was more than the specific property af its value, 
each was to take that much less. If the share was less, he 
was to pay to the others the difference. Nothing is more com- 
mon in divisions than this. It is very often not desirable to 
sell property for a division, and it is common for the dividers 
to give to one a specific article, charging it with a sum to be 
paid. That was clearly the intent of the testator in this case. 
That intent was not illegal, unwise, or unjust, and it ought to 
be carried into effect. 

3. When this case was before this Court before, the only 
matter was between the executor and this particular legatee. 
They were the only parties here, and the question was simply 
as to the value and assent of the executor. The bill has now 
been amended, the assent denied, and all the parties are before 
the Court. The whole estate is to be divided, and the rights 
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of each legatee, not only as to the executor, but as to each 
other, are to be settled by the decree. The jury has found 
there was no assent, and the proper construction of the will is 
the real issue. 

5. We should not have given the direction to the jury the 
Judge gave, as to the mesne profits or interest, but the counsel 
for the plaintiff in error, in his argument, distinctly waives 
that ground of error, and if he is content with it, we have no 
desire to interfere. It is clear to us, that the will does not 
intend any of these legacies to be absolute, but that they are 
all to be taken only as part of the share of the taker, and sub- 
ject to the diminution that share may receive from the pay- 
ment of debts, or from the loss of the testator’s property, 
~ without fault of the executor. 

Judgment affirmed. 


MontTGoMERY, Judge, concurred, but furnished no opinion. 
Warner, Chief Justice, dissenting : 


On the 9th day of November, 1863, the testator made his 
will, bequeathing and devising certain specific and general leg- 
acies, to his children named therein. The object and intention 
of the testgtor, as it appears from his will, was to make an 
equal division of his property among his children upon a final 
distribution thereof, so far as the amount to be received by 
each, was concerned, and to accomplish that object, he placed 
a valuation on the specific legacies bequeathed and devised to 
each, so that when the general distribution of the property, not 
specificially bequeathed and devised should take place, it might 
appear what was the value of the specific legacy which each 
legatee had received. In other words, the legatees under his 
will, were to take certain described property, as specific lega- 
cies, at the valuation placed upon them by the testator, or at 
its appraised value, as a part of their portion or share of his 
estate, and when the general distribution of his estate should 
take place, as provided by his will, the specific legacies should 
be estimated: according to the value placed thereon by the tes- 
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tator, or according to the appraised value thereof. There was 
a large portion of the testator’s property that was not specifi- 
cally disposed of by his will. The fifteenth clause of the will 
provides, that his undevised slaves should be appraised, and 
divided amongst his children, according to the terms of the 
will, and that all his other personalty be sold by his executors 
according to the law for general distribution. The eleventh 
item of the will gave to his executors the right to sell or keep 
as they pleased, the balance of his land (not specifically dis- 
posed of,) as might be best for all his heirs. At the time of 
the making of the will, the testator hada large residuary estate 
to be divided among his children under the will, which had 
not been specifically bequeathed or devised to any one of them. 
The sixth item of the testator’s will is as follows: “I will and 
direct that my son, Iverson G. Miller, take as part of his por- 
tion, the negro man Peter, whom he has now in possession, at 
$1,200 00, and my negro boy Green, at a fair valuation, 
and that he take at his choice, lot of land number one hun- 
dred and seventy-nine, at $1,000 00, or lots numbers one hun- 
dred and seventy-nine, one hundred and seventy-eight, one 
hundred and sixty-five and one hnndred and seventy-six, at a 
fair valuation, all of said lots being in the fifth district of the 
aforesaid county of Randolph.” Iverson G. Miller died before 
the testator, leaving as his sole heir and legal representative, 
his infant child, Missouri P. Miller, who is now the legatee 
under this clause of the testator’s will. 

It appears from the evidence in the record, that Jordan was 
appointed guardian of Missouri P. Miller, and in 1865, he 
elected as such guardian, to take for his ward, the four lots of 
land specified in the testator’s will, at the valuation made by the 
appraisers of the estate, to-wit: at the value of $2,40000. It 
also appears from the evidence of Jordan, that the executor, 
Louis B. Miller, placed him in possession of the lots of land as 
guardian, and that he has continued in possession of the same up 
to the present time, and that the executor assented to the same. 
The executor testifed that he placed the guardian in possession 
of the land, on condition that it was decided that the land was 









356 SUPREME COURT OF GEORGIA. 


Jordan vs. Miller et al. 


the property of the estate, and not the property of his ward, 
and that he did not assent to the legacy unconditionally, but 
admitted he had never demanded rent, or possession of the 
land as executor. The only subject matter in controversy 
between the parties, is in relation to the four lots of land. On 
the trial, the jury under the charge of the Court, rendered a 
verdict that the executor had not assented to the legacy, and 
that the guardian should keep the land at the appraised value, 
subject to an equal division with the other legatees under the 
will, and charged him with interest on the value of the land 
as fixed by the appraisers. The verdict is substantially in ac- 
cordance with the charge of the Court, to which the counsel 
for the guardian excepted. There are two questions to be de- 
cided in this case: First, whether the bequest or devise of 
the four lots of land was a general, or a specific legacy. Seo- 
ond, if it was a specific legacy, can the specific legatee be 
compelled under the law, to abate that specific legacy, at the 
instance of the executor, for the benefit of the other legatees 
under the will, who may have received less than the appraised 
value of that specific legacy? What is a specific legacy? 
A specific legacy is one which operates on property particu- 
larly designated: Code, 2422. The four lots of land bequeath- 
ed or devised to Missouri P., by the testator’s will, are partic- 
ularly designated, by number, and district, in the county of 
Randolph. The will distinguishes these particular lots of 
land from all his other property, and if it is not a specific leg- 
acy in the sense and meaning of the law, I confess my utter 
inability to comprehend what the law means by a specific leg- 
acy, as contradistinguished from a general legacy. 

The four lots of land are specifically given to the legatee as 
a part of her portion, to be taken at her choice, at a fair val- 
uation. The fact that the specific legacy is to be a part of the 
legatee’s portion of the testator’s estate, or that she is to take 
the designated lots of land at a fair valuation, does not make 
the legacy any the less a specific legacy, in the sense of the 
Jaw. The same individual may be both a specifie and a re- 
_ siduary legatee: McGinnis vs. McGinnis, 1 Kelly, 496. Mis- 
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souri P. Miller was both a specific and a residuary legatee, 
under the testator’s will, and the only reason why a valuation 
was placed on the specific legacy by the testator was, that when 
the residuum of the estate came to be distributed, it might be 
seen how much in value each specific legatee had received out 
of his estate. The testator was looking to the distribution of 
the residuum of his estate among his children, which constitu- 
ted the greater portion thereof, when he made his will. The 
next question is, can the specific legatee under the will of the 
testator, under the law, be compelled, at the instance of the 
executor, to abate any portion of her specific legacy in favor 
of the residuary or general legatees under the will, where, 
from causes unforeseen by the testator at the time of making 
his will, such residuary or general legatees have not received 
as much in value from his estate as the specific legatee? There 
are no creditors of the estate. 

When this case was before this Court at a former term, at 
the instance of the executor, the Court gave a construction to 
this clause of the will, and held, that if the guardian of Mis- 
souri P, elected to take the four lots of land at the appraised 
value thereof, and went into the possession of the same with 
the assent of the executor, he is entitled to hold the same as 
the property of his ward, under the will, without abatement, 
so far as the executor is concerned: See Jourdan vs. Miller, 41 
Georgia Reports, 51. The only disputed fact that exists in 
the case now, different from the facts that were then before the 
Court is, that the assent of the executor to the guardian’s tak-. 
ing possession of the land for the benefit of his ward was con- 
ditional and not absolute. The fact that he did take posses- 
sion is not disputed, or that the executor has never since 
demanded possession of the land, or the rent thereof, from the 
guardian, but he now seeks to have the specific legacy abated 
for the benefit of the other legatees under the will, on the 
ground, that he never assented to the specific legacy. | This is 
an adroit attempt to evade the judgment of this Court in re- 
gard to the rights of the specific legatee under the will of the 
testator. The assent or dissent of the executor has nothing 
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to do with her legal rights under the will. If he has admin- 
istered it, and turned the property over to her guardian accord- 
ing to law, he has no right to interfere with it. The assent of 
the executor to a legacy may be presumed by his conduct, as 
well as by his express consent, and he cannot, by capriciously 
withholding his assent, destroy the legacy, and a Court of 
equity may compel him to assent to the legacy: Code, 2416. 
The Court, under the facts of this case, should have compelled 
him to assent to the legacy, even if his consent could not have 
been fairly presumed by his conduct. 

The specific legatee was not bound to pay interest to the 
executor on the value of her specific legacy for the benefit of 
the other legatees: Code, 2423. But in no view of the law, 
as applicable to the facts of this case, as I understand it, can 
the specific legatee be compelled or required to contribute, or 
abate any portion of her specific legacy, in favor of the general 
or residuary legatees under the will of the testator, and the 
executor had no legal right to the possession of any part of it, 
for the purpose of making distribution thereof to them: 1 
Roper on Legacies, 361; 2 Williams on Executors, 1165. 
The rule is, that residuary and general legacies abate in favor 
of specific legacies, but specific legacies do not abate in favor 
of residuary or general legacies under the will of a testator. 

But it is said the testator’s intention was to distribute his 
property equally among his children, that each one should 
receive the same amount in value; that such was the intention 
of the testator is quite clear, and if his property had remained 
in the same condition at the time of distribution, as it was at 
the time he made his will, his intention could, and doubtless 
would have been carried out; but it did not remain in the 
same condition, and it must now be distributed under the law 
which regulates specific legacies, and general and residuary 
legacies. The law must now control that matter, whatever 
may have been the tastator’s intention when he made his will 
The intention of testators cannot override the law. 

As was well said by Nisbet, Judge, in delivering the judg- 
ment of this Court in Williams vs. McIntyre, 8 Georgia Re- 
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ports, 36. “The testator’s intention is imperative on the 
Courts, unless it is in conflict with some established rule of 
law. If it is, the law is more imperious than the intention, 
and the latter will yield to the former. No man’s will is so 
high in its obligations upon the Courts, as the laws of the 
land. If the intention could prevail against the law, then the 
will of a testator would make, or repeal the law, and the effect 
would be, that there would be no law to regulate the trans- 
mission of property by will.” To hold that the bequest or 
devise of the four lots of land to Missouri P., in the testator’s 
will is not a specific legacy, would be to ignore the law which 
defines what a specific legacy shall be. To hold that her 
specific legacy shall abate in favor of the general or residuary 
legatees of the testator, and that the executor can recover any 
part thereof for the purpose of distributing the same to them, 
would be to ignore the law regulating the payment of specific 
legacies, and general and residuary legacies under the wills of 
testators, when there is not sufficient assets to pay all in an 
equal amount. In my judgment, Missouri P., the specific 
legatee of the four lots of land specified in the testator’s will, 
is entitled to have and hold the same, without abatement, as 
against the claim of the executor to recover any part thereof, 
for the benefit of the other legatees under the testator’s will, 
and that the judgment of the Court below should be reversed. 


BensAMIN B. Ovzts, plaintiff in error, vs. WiLLIAM SEa- 
BROOK, defendant in error. 


1. It is not necessary that a traverse to the truth of an affidavit, which is 
the foundation of an attachment, should be sworn to. 

2. Where a plaintiff makes an affidavit for the purpose of obtaining an 
attachment against an administrator, on the ground that he is remov- 
ing, or about to remove, the goods of his intestate without the county, 
and the administrator files a traverse to the affidavit, the plaintiff is a 
competent witness upon the trial of the issue thus formed, even though 
the contract, which is the foundation of the plaintiff’s-claim, was made 
with the intestate. 
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8. The effect of a verdict for the defendant, upon such an issue, is a dis- 
missal of the attachment under Revised Code, section 3236. 


Attachment against administrator. Traverse of affidavit, 
Party as witness. Before Judge Srrozier. Dougherty Su- 
perior Court. June Term, 1872. 


Benjamin B. Ouzts sued out an attachment against William 
Seabrook, as administrator of George O. Dawson, on the 
ground “that said William Seabrook is actually removing, or 
about to remove, the property of said deceased George O, 
Dawson, without the limits of Dougherty county, Georgia.” 
The defendant traversed the ground upon which the attach- 
ment issued by an affidavit sworn to by his attorney. Upon 
the trial, plaintiff moved to strike the traverse, upon the 
ground that it was sworn to by an attorney, and not by de- 
fendant. The motion was overruled by the Court, and plain- 
tiff excepted. 

Plaintiff offered himself as a witness to prove the truth of 
the facts stated in the attachment affidavit. The Court ruled 
that he was incompent, on the ground that the debt sued on 
was contracted by the deceased, and plaintiff excepted. 

No further evidence being introduced, the Court instructed 
the jury to return a verdict for the defendant, and plaintiff 
excepted. 

All of which rulings aforesaid plaintiff assigns as error. 


D. H. Pore; Joun A. Davis, for plaintiff in error. 


Hryes & Hosss, for defendant. 
MontTcGoMERY, Judge. 


This was an attachment sued out by the plaintiff in error, 
against the defendant, on the ground that he was removing, 
or about to remove, the goods of his intestate without the 
county. The defendant traversed the truth of the affidavit, 
which traverse was sworn to by the defendant’s attorney. 
Plaintiff moved to strike the traverse on the ground that it 
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was sworn to by the defendant’s attorney. The Court over- 
ruled the motion, and plaintiff excepted. On the trial of the 
traverse the plaintiff offered himself as a witness to prove the 
truth of the averment in his affidavit. The Court refused to 
permit him to be sworn, on the ground that the contract which 
was the foundation of the attachment was made with defend- 
ant’s intestate. Plaintiff excepted. The jury found for the 
defendant, and plaintiff objected to the defendants having a 
verdict, on the ground that as he, the plaintiff, had introduced 
no evidence, the defendant was only entitled to have the case 
dismissed. The Court permitted the verdict to be received, 
and plaintiff excepted. 

1. We do not think it was necessary to swear to the trav- 
erse at all. True, the Constitution says that all pleas to ac- 
tions on contracts must be sworn to, but the issue formed by 
this traverse is a very different thing from an issue raised by 
a plea in avoidance of a contract. The administrator does not, 
in this traverse, deny the contract; he only denies that he is 
removing, or about to remove, the goods of the intestate out 
of the county. It is not unlike a plea of the general issue in 
trover. It will hardly be contended that such a plea would 
have to be sworn to. 

2. For the reason that the contract, which was the founda- 
tion of the attachment, was not in issue or on trial in this pro- 
ceeding, we think the Court erred in rejecting the plaintiff 
as a witness. 

3. The third exception is controlled by the 3236th sec- 
tion of the Code. Under that, the effect of the verdict was to 
dismiss the case. Several objections were urged by defend- 
ant’s counsel against the attachment. Among them, that the 
attachment was issued by plaintiff’s counsel as a notary. 
True, the attachment was issued by the person now appearing 
as counsel. That he was counsel at the time the attachment 
issued, does not appear. But this objection is not made by 
the record, nor are the other objections relied on to be found 
there. 

Judgment reversed. 

VoL, XLvil. 24, 
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Witu1aM A. Back, plaintiff in error, vs. RopERT Burton, 

defendant in error. 

1. When a judgment was obtained on the Ist. of April, 1861, but no exe- 
cution was issued thereon until January, 4, 1869: 

Held, That the judgment was not a satisfied but a dormant judgment, 
and it was error in the Court to dismissa scire facias to revive the 
same, as a dormant judgment. 

. So far as the Act of 1856, generally known as Cone’s Act, provides 
that a judgment upon which no execution has issued, within seven 
years from its date, or upon which execution, if issued, no return is 
made in seven years, shall, as between the parties thereto, be pre- 
sumed satisfied, said Act is a statute of limitations and was suspended 
by the several Acts passed from 1861 to 1865, suspending the statutes 
of limitations. 

Warner, Chief Justice, dissented. 


Scire facias. Dormant judgment. Statute of limitations, 
Before Judge CLark. Schley Superior Court. April Term, 
1872. 


William A. Black set forth in his petition for scire facias, 
that at the April term, 1861, of the Superior Court of Schley 
county, he recovered a judgment against Robert Burton, de- 
fendant, for the principal sum of $1,000 00, and $359 71, in- 
terest and $8 50 cost; that there has been no return made on 
said fi. fa. by any officer of Court, since it was-issued; that 
the judgment on which said fi. fa. issued, has become dor- 
mant in consequence thereof. 

The execution which issued upon said judgment alleged to 
be dormant, was dated January, 4th, 1869. Judgment was 
entered on April 22d, 1861, the scire facias was returnable to 
the April term, 1870, of Schley Superior Court. 

Defendant demurred to the petition, and scire facias. The 
demurrer was sustained by the Court, and plaintiff excepted 
and now assigns said ruling as error, 


B. Hitt; M. H. BLAnpForp, for plaintiff in error. 


W. A. Hawetns; C. F. Crisp, represented by R. F. Lyon, 
for defendant. 





ATLANTA, JULY TERM, 1872. 


Black vs. Bu rton. 





McCay, Judge. 


It does not distinctly appear on what ground the Judge sus- 
tained this demurrer. If the judgment is not dormant, a 
scire facias is not necessary, and if the judgment is satisfied, 
it cannot be revived. The judgment may, therefore, be sus- 
tained, if the judgment be not dormant, or if it be satisfied. 
I am satisfied with the opinion delivered, by me in Battle 
vs. Shivers. I adhere to the idea I then insisted on. The 
dormant judgment law is not a statute of limitations, and was 
not suspended by the various Acts suspending the statutes of 
limitations during the late war. This judgment was, there- 
fore, dormant, and if not satisfied, the scire facias was not 
demurrable. Was it a satisfied judgment? I think not. If 
the Act of 1856 is to be understood as providing that judg- 
ments left seven years without an entry are, as against the de- 
fendant, satisfied, and cannot be revived at all, (of which I 
am not very clear,) then I think it may very fairly be called 
a statute of limitations, and if so, it was, without doubt, sus- 
pended by the suspending Acts. I do not propose, at present, 
to discuss the question whether the Act of 1856 was intended 
to provide that, after seven years without any entry, a judg- 
ment ceased to exist, and could not be sued on or revived. 
The Act of 1822 used almost the same words, yet the Legis- 
lature of 1823 declared that the Act of 1822 was only a dor- 
mant judgment Act. As, however, if such is the effect of 
the Act of 1856, it is, in my judgment, a statute of limita- 
tions, and was suspended by the suspending Acts, it follows 
that this judgment was not, under the operation of the Act 
of 1856, satisfied. I conclude, therefore, first, that this judg- 
ment is not satisfied, and that it is dormant. It was, there- 
‘fore, error for the Judge to sustain the demurrer. 

It was contended, in the argument, that these positions are 
inconsistent with each other ; that if the Act of 1856 was not 
suspended, the judgment is satisfied, and that if it was sus- 
pended, it is not dormant. And the language used by me in 
declaring that the suspension of the Act of 1856 revived the 
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Act of 1823, has been criticised. I do not see the force of 
the criticism. Perhaps the word “revive” may not be the 
exact word proper to be used. But it is very clear to my 
mind that, taking the Act of 1856 as an Act providing that, 
after seven years without an entry, an execution is not dor- 
mant only, but dead, satisfied; and, admitting that it was, 
therefore, suspended, as a statute of limitations, by the sus- 
pending Acts, that this suspension left the Act of 1823 still 
operating on judgments affected by it, the misapprehension 
grows out of supposing that the Act of 1856, if it provides 
for the satisfaction of the judgment, is a dormant judgment 
Act at all. If it was intended to provide for the satisfaction 
of judgments, the Act of 1823, providing that, under certain 
circumstances, a judgment should become dormant, was al- 
ways of force, even after the passage of the Act of 1856. 
True, as the Act of 1856 provided the judgment should 
become a dead judgment in seven years, the Act of 1823, 
whilst the Act of 1856 was of force, was inoperative, not 
because it was repealed, but because the evils it was intended 
to prevent could not arise. If a judgment was satisfied in 
seven years, without an entry, purchasers and creditors were 
protected by it, as well as the defendant, and they had no call 
for the protection of the Act of 1823. But when the Act of 
1856 was suspended, all the evils which the Act of 1823 pro- 
tected creditors and purchasers from, came again into existence, 
and the Act again operated. It was not the revival of another 
statute of limitations. Whilst the Act of 1856 operated, the 
dangers coming to purchasers and creditors from judgments, 
kept open without notice of their subsistence, did not exist, for 
if these entries were not made, the judgment died. But when 
the Act of 1856 was suspended, and the judgment stood as a 
good judgment without the entries, the question of whether 
it kept its lien without the proper entries, was a very impor- 
tant one to purchasers and other creditors, and there was noth- 
ing in the suspension of the Act, providing for the presump- 
tion of satisfaction against the debtor, which affected or ought 
to effect other creditors or purchasers. The Legislature might 
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well intend that the Act of 1856, providing that a judgment 
should be satisfied, even as against the defendant, should be 
suspended, and yet still require the plaintiff to take the proper 
steps to give notice to creditors and subsequent purchasers of 
the plaintiff’s claims. In other words the suspension of the 
Act of 1856, left the Act of 1823 in full operation. It sus- 
pended all laws that were statutes of limitation, but it left in 
operation all laws which were intended to operate as notice to 
third persons, and even though any such law may, by reason 
of the operation of the statutes of limitation, have, during the 
existence of those Acts, been unnecessary for the protection of 
the rights of third persons. 

The Act of 1823 was never repealed by the Act of 1856. 
The Act of 1856 simply operated so as to protect purchasers 
and creditors, just as well as did the Act of 1823. But it 
(the Act of 1856) operated between the plaintiff and defend- 
ant. When it (the Act of 1856) was suspended, the younger 
creditor and purchaser had still, as they always had, the Act 
of 1823 for their protection. Even, therefore, if the Act of 
1856 was suspended, the Act of 1823 was still in operation. 

Judgment reversed. 


MonTGOMERY, Judge, concurred, from the bench, as fol- 
lows. He furnished no other opinion: 


Were the questions involved in this case res integra, I might 
have some difficulty in coming to the same conclusion with 
Judge McCay; but this Court has, at least, twice settled the 
principle involved, after elaborate argument by the best legal 
talent of the State. On those decisions the title to a vast 
amount of property in Georgia now rests. To overrule them 
would create a flood of litigation, and make innocent pur- 
chasers pay stale demands against their vendors, of which 
they never heard. It is time that the law affecting titles to 
property in Georgia was settled, and that it should not be lia- 
ble to change with every change in the organization of this 
Court. 
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For these reasons, I concur in the opinion of the Court, as 
delivered by Judge McCay. 


WaRNER, Chief Justice, dissenting. 


The judgment was not dormant, under the laws of this 
State, and there was no necessity for its revival by seire facias, 
and for that reason, the jadgment of the Court below should 
be affirmed. 


Joun L. Hurst et al, plaintiffs in error, vs. JAstes T. Wurr- 
LY et al., defendants in error. 


1. Where partitioners of land are appsinted to sell the land and return 
the proceeds into Court, and they do sell, and the tenants in common 
then petition the Judge, at Chambers, to pass an order directing the 
partitioners to pay the fund to the counsel of the tenants in common, 
which order is granted, and the money paid im obedience to it, the ten- 
ants in common are estopped from denying the authority of the Judge 
to pass such an order at Chambers, and cannot require the partitioners, 
by rule, to pay the money into Court. The payment of the money to 
the counsel of the tenants in common, at the instance of the Tatter, 
relieves. the partitioners of all further liability for it, and the tenants in 
common must took to their counsel for the fund. 

2. If a rule nisi be granted, requiring an officer of the Court to show 
eause why he does not pay money into Court, but not calling on him 
to show cause why he should not be attached on his failure to do so, it 
is error in the Court to grant a rule absolute against him to pay the 
money into Court, and on his failure so to do, that he be imprisoned, 
without bail or mainprize, until he makes the payment. 


Partition. Rule against commissioners. Before Judge 
Wricut. Heard Superior Court. Mareh Term, 1872. 


On December Ath, 1870, a petition was presented to the Hon- 
orable John S. Bigby, then Judge of the Superior Courts of 
the Tallapoosa Circuit, at Chambers, containing substantially 
the following allegations: 

That at the September term, 1870, of the Superior Court of 
Heard county, an order was granted at the instance of James 
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T. Whitly e¢ a/., tenants in common, in the land known as 
the “Garrett place,” appointing John L. Hurst et al., com- 
missioners to sell the land, after due advertisement, at the 
Court-house door in said county, for one-half cash and one- 
half on twelve months’ time, with good security, and to make 
their report to the next term of the Superior Court of said coun- 
ty; that said commissioners did sell said property on the first 
Tuesday in March, 1870, for the sum of $1,835 00, to Wil- 
liam B. Edmondson, receiving in cash $912 50, which said 
commissioners now have in hand; that as said order requires 
said commissioners to report at the next Superior Court, on 
the third Monday in March, 1871, the petitioners and appli- 
cants for the order for the sale of said land, pray your Honor 
to pass an order directed to said commissioners, to pay said 
$912 50, after deducting expenses and compensation, to peti- 
tioners’ attorneys, Benjamin H. Bigham, James K. Strick- 
land and C. W. Mabry, for the purpose of paying attorneys’ 
fees, Court. costs, and dividing the remainder between peti- 
tioners. 

The Judge passed the order as prayed for. Upon this order 
the commissioners paid to B. H. Bigham, $300 00; toJ. K. 
Strickland, $100 00, and to C. W. Mabry, $300 00, taking 
receipts in which it was expressed that said sums of money 
were paid to said Bigham, Strickland, and Mabry, “as attor- 
neys and solicitors in the case of Ainsworth vs. Ainsworth, 
and other proceedings in behalf and for the protection of the 
parties interested and under an order of the Honorable John 8. 
Bigby, presiding Judge.” 

At the September term, 1871, it appears that a rule was 
taken against the commissioners, upon which there was paid 
by Lewis Glanton, one of the commissioners, $140 00. What 
was the final disposition of this rule the record fails to disclose, 
unless it was upon this same proceeding that the questions in 
issue arose at the March term, 1872. This order merely re- 
quired the commissioners to show cause why they should not 
pay into Court ........ . dollars for petitioners. The commis- 
sioners set up in response to said rule, among many other 
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matters of defense, the payments to Messrs. Bigham, Strick- 
land, and Mabry, under the aforesaid order of Judge Bigby, 
issued at Chambers. The Court allowed only the credit of 
$140 00, paid into Court under the rule at September term, 
1871, and ordered that said commissioners pay the sum of 
“$772 50, into Court instanter, and upon failure, that they 
should be attached and imprisoned without bail or mainprize, 
until such payment is made.” 

To which order plaintiffs in error excepted, and now assign 
the same as error. 


C. W. Masry; J. K. SrrickLtanp; B. H. BiaHaw, for 
plaintiffs in error. 


W. B. THompson; Huew Bucuanan; J. B.S. Davis, 
for defendants. 


MontTeoMERY, Judge. 


1. It certainly would “shock the moral sense” to allow the 
parties moving the rule in this case, against the partitioners, 
now to come into Court and hold the partitioners liable for 
an amount which they have, in good faith, paid over to the 
attorneys of the movants, at the instance of the latter so for- 
mally indicated as by a petition to the Judge at Chambers to 
compel the payment. If there ever was a case of estoppel 
this'is one. To deny the authority of the Judge to pass the 
order for payment with which the partitioners complied, is, 
on the part of the movants, to deny their own solemn act en- 
tered of record in a matter in which they were the pro-mov- 
ants. Were the Courts to tolerate such a proceeding, they 
would become mere engines of oppression instead of tribunals 
for the adjudication of rights. The tenants in common, in 
this case, must look to their counsel for their money. They, 
themselves, have discharged the partitioners from all further 
liability by the order which they obtained on their own mo- 
tion. 

2. The order of attachment and imprisonment was also 
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error, even had the order for the payment of the money been 
correct. The partitioners should first have been called on to 
show cause why an attachment should not issue: Davis vs, 
Irwin, 8 Ga., 153. 

Judgment reversed. 


E. F. Spann, relator, vs. J. M. CLARK, Judge of the Supe- 
rior Courts of the Southwestern Circuit, respondent. 


1, Under sections 3668 and 3650, of the Revised Code, a new trial in a 
criminal case may, under extraordinary cases, be moved for before a 
judge in vacation. Said sections are as follows: Section 3668, ‘ All 
applications for a new trial, except in extraordinary cases, must be 
made during the term at which the trial was had, but may be heard, 
determined and returned in vacation.’’ Section 8670, ‘‘In case of a 
motion for a new trial made after the adjournment of the Court, some 
good reason must be shown why the motion was not made during the 
term which shall be judged of by the Court.”’ 

2. When a motion is made for a new trial, which is overruled by the 
Judge, and a bill of exceptions is filed to his judgment in the case, and 
the same is duly signed by the Judge and filed in the office, as the law 
requires, it is the duty of the Judge, in a criminal case, if the crime for 
which the conviction is had, is punishable with death, to grant a super- 
sedeas of the judgment until the hearing before this Court. 

8. The granting of a suwpersedeas in such a case isa matter of course, and 
constitutes a part of the proceeding to bring the case before this Court 
and the granting of the same will, in a proper case, be enforced by 
mandamus. 

4, In a mandamus to the Judge of the Superior Court, to compel him 
to sign or complete a bill of exceptions, this Court will look into the 
record, and if the case be one in which justice requires the mandamus 
to be made absolute, will so order. 

Warner, Chief Justice, dissented. 


Application for mandamus. New trial. Motion for in 
vacation. Criminallaw. Supersedeas. Before the Supreme 
Court. July Term, 1872. 


The petition of E. F. Spann, to the Supreme Court, for 
the writ of mandamus, set forth substantially the following 





370 SUPREME COURT OF GEORGIA. 
Spann vs. Clark. 





facts, to-wit: That petitioner was tried for the offense of mur- 
der at a special term of the Superior Court of Webster county, 
and found guilty; that petitioner was sentenced to be hung 

. day of July, 1872; that the Governor of the 
State postponed the execution of said sentence by an Execu- 
tive order, until the 26th of July, 1872, in order to test the 
sanity of petitioner, it having been represented to him that 
petitioner had become insane; that a trial upon said issue was 
had before the Ordinary of Webster county, and the jury 
found petitioner to be sane; that on July 23d, 1872, petitioner 
presented to the Honorable James M. Clark, the Judge who 
presided on the trial of his case at the special term aforesaid, 
his application for a new trial in the case of the State against 
petitioner, charged with the offense of murder; that said new 
trial was refused; that petitioner asked a supersedeas to the 
judgment under which he was to be executed on the 26th in- 
stant, which was refused; that petitioner presented a bill of 
exceptions to the said Judge on the 24th of July, 1872, which 
he certified and signed; that petioner filed said bill of excep- 
tions in the elerk’s office of the Superior Court of Webster 
county, and applied to said Judge for a supersedeas of the 
judgment, under which petitioner was to be executed, on the 
26th instant, which was again refused; petitioner prays that 
the writ of mandamus may issue, directing said James M. 
Clark, Judge as aforesaid, to allow petitioner the supersedeas 
in his case until he can be heard before the Supreme Court on 
the errors alleged to have been committed. 

On July 25th, 1872, the Supreme Court passed an order 
requiring the Honorable James M. Clark, Judge as aforesaid, 
to show cause on Tuesday, the 6th day of August next, why 
the mandamus prayed for should not be granted.* 

The only material portions of the answer of said Judge, 
are as follows: 

“Tf there was no error in refusing the motion for a new 
trial, there was no error in refusing the supersedeas. If the 


*Notr.—As Spann would have been hung before a hearing could be had on the 
answer of the Judge to the rule nisi, the Governor again postponed his execution 
by an Executive order. 
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motion for a new trial had been made in term and refused, and 
the bill of exceptions tendered within thirty days, the duty of 
granting the swpersedeas would have been imperative. It will 
be observed that the different sections of the Code, sections 
4191-4203, inclusive, all refer to regular proceedings, that is, 
to a bill of exceptions ‘to any sentence, judgment or decision 
or decree of such Court, or of the Judge thereof, in any mat- 
ter heard at Chambers,’ tendered within thirty days from 
the adjournment of the Court, or the date of the decision at 
Chambers, and not to the bills of exception filed irregularly 
and predicated uppn irregular motions for new trials. The 
matters that can be heard at Chambers are specially defined in 
section 237 of the Code, and to hear and determine motions 
for new trials is not one of the ‘matters’ therein specified. 
By section 239 the Judge is prohibited from exereising any 
power out of term, except the authority is expressly granted. 
The ‘decision at Chambers’ has a technical meaning, and must 
be considered to refer to such matters as the Judge in vacation 
has power to pass upon and determine—such matters as are 
specially enumerated in section 237 and other sections and 
laws bearing upon that question. When such a decision 
is made at Chambers, or a judgment, sentence or decree ren- 
dered in term, then the duty of the Judge in signing and 
certifying bills of exception presented within thirty days, 
and granting a supersedeas, is imperative. If the bill of 
exceptions is true, and contains all the facts, the Judge 
‘shall sign and certify the same as such:’ Code, section 4193, 
and ‘if the offense is not bailable the Judge shall order a 
supersedeas at the time of filing the bill of exceptions.’ * * * 
It occurs to me that it is only mandatory upon the Judge to 
sign and certify the bill of exceptions, or to grant the super- 
sedeas when the proceedings are all regnlar, and within the 
time prescribed by law, and such proceedings too as are con- 
templated by the Code. Such would seem to be a reasonable 
construction without violence to any section. In all cases like 
this, which are irregular and out of time, both the certifying 
and signing the bill of exceptions and granting the supersedcas 
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should be left, where in my judgment they are now left, to the 
sound discretion of the Judge. If he exercises that discretion 
wisely, the majesty of the law is vindicated ; if he abuse it, 
the remedy is ample and complete. Any other rule would 
inflict manifest i injury upon society by the inate it would 
give to criminals. ° ° ° ° 

It has been suggested to me by an eminent counselor of 
this State, that there is no provision in the law for the con- 
sideration of a motion for a new trial by a Judge in vacation, 
unless the motion is made in term and an order granted to 
hear it in vacation. This suggestion is worthy of consid- 
eration. Part three, title eight, chapter one, of the Revised 
Code, nowhere alludes to new trials granted or heard by the 
Judge at Chambers, except section 3668, which prescribes for 
the hearing, determining and returning in vacation, when the 
motion is made in term. Section 3660 prescribes that new 
trials shall be granted by the Superior Courts only. Section 
3661 gives power to the Superior Courts of the State to grant 
new trials. Section 3663 allows the Superior Courts to grant 
new trials when illegal evidence may be admitted, or legal 
evidenee illegally withheld. Section 3670 directs that in case 
of a motion for a new trial after the adjournment of the Court 
some good reason must be shown why the motion was not 
made during the term, to be judged of by the Court. It 
would seem from these several sections that the Superior Court 
and not the Judge, in vacation, is the tribunal to hear and 
determine motions for new trials. A Judge out of term is 
not the Superior Court. This view is strengthened when we 
consider that by section 237 the power and authority of the 
Judges as Judges are not as Courts are, prescribed specially. 
It nowhere appears in that section that they have authority to 
hear and determine motions for new trials, and by section 239 
they are prohibited from exercising any power out of term, 
except the authority is expressly granted. * * * * 

It will be my pleasure cheerfully to abide by and perform 
the judgment of the Supreme Court in the premises, and hav- 
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ing fully answered, the respondent prays for the judgment of 
the Court in the premises.” P 

The writ of mandamus was ordered by the Court to issue, 
and the opinions, as appear below, were delivered. 


Hawkins & Guerry; Putin. Cook; W. A. HAawkxrys, 
for the relator. 


C. F. Crisp, Solicitor General ; N. J. HAMMonpD, Attorney 
General, represented by L. E. BLECKLEY, for the respondent. 


McCay, Judge. 


At the first reading of sections 3668 and 3670 of the Code, 
there arises, almost irresistibly, the impression that it was the 
intent of the law makers to authorize a motion for new trial, 
“under extraordinary circumstances,” to be. made in vacation. 
Section 3668, after providing for ordinary cases, and in terms 
requiring the motion in such cases to be made at the term at 
which the case was tried, expressly excepts “ extraordinary 
cases” from this rule. Section 3670 says: “ In case a motion 
for a new trial is made after the adjournment of the Court,” 
some good reason must be shown why it was not made “ du- 
ring the term.” 

As I have said, an ordinary reader would, from the words 
“after the adjournment of the Court,” and “ during the term,” 
understand, “ during vacation.” It is, however, argued that, 
by the practice at common law, and by our own practice pre- 
vious to the adoption of the Code, motions for new trial were 
always made in term time, and that, as these sections of the 
Code do not expressly say the motion may be made in vaca- 
tion, and as it is possible to give the language a meaning even 
so restricted, that it is proper todoso. There is some plausi- 
bility in this view of the subject ; but it seems to me the lan- 
guage of the Code does not get its full meaning if we only 
draw from it the right to move for a new trial at some term 
subsequent to the trial term. The words in 3670 are not thus 
restricted ; the words are, “after the adjournment of the 
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Court ;” it does not add the words, “at which the case was 
tried.” So, too, it says some reason must be given why the 
motion was not made “during the term ;” it does not add, 
“at which the case was tried.” Were these two sections one 
section, the words “after the adjournment of the Court” and 
“during the term” might, perhaps, be fairly understood as 
mere qualifications of the words, “all applications for a new 
trial must be made during the term at which the case was 
tried.” But they are different sections ; they do not even fol- 
low each other, and the intervening section treats of a different 
subject, to-wit: provides what Judge shall decide upon mo- 
tions for new trial. Nor is there any special propriety in re- 
quiring motions for new trial, in extraordinary cases, to be 
moved for only in term time. There is propriety in requiring 
the motion, as a general rule, to be made at the term at which 
the case is tried. At common law, it had to be done before 
there was any action taken by the Court on the verdict—be- 
fore judgment, and before the verdict complained of ceased 
to be the last action in the case. It is, besides, important that 
the motion shall be made whilst the facts are fresh, so that 
there shall be no misunderstanding as to the evidence or as to 
the rulings of the Court. It is important, too, for all parties 
to know when the dispute between them is settled by a final 
judgment. For all these reasons, there is special propriety 
that the motion should be made, “not in term time,” espe- 
cially, but during the term at which the case was tried. 

But none of these reasons apply to a motion for extraordi- 
nary causes. The term has passed; the judgment has been 
entered; the gaining party—nay, both, parties—suppose the 
case over. But new events have taken place. Some circum- 
stances exist which render this rule unjust, and these circum- 
stances present so strong a case as to justify non-attention to 
the strong considerations which make the general rule of re- 
quiring the motion to be made at the term at which the cause 
was tried. Judge Lumpkin says, the motion in extraordi- 
nary cases is instead of a bill in equity. What reason is there 
why this motion should not be made in vacation. It is but 
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a very poor substitute for a bill in equity, if it can only be 
made in term time. Even in civil cases, unless the plaintiff 
is stopped by injunction, or by supersedeas, the motion would 
be worth but little, as the property of the movant would be 
sold before the term came on. And in criminal cases,.by far 
the most important, the accused would generally be, if the 
penalty was death, hanged before the motion could be made. 
The statute provides that all motions for new trial may be 
heard in vacation. In ordinary eases, they must be made dur- 
ing the term at which the case was tried. But if this term 
passes, and circumstances exist which make the motion proper, 
it seems to me there is just as much propriety in allowing the 
motion to be made as to be heard in vacation. In civil cases 
no great harm can come from requiring the motion to be made 
in term time only. The party complaining. has his old rem- 
edy—a bill in equity—if there be any special reasons requir- 
ing speedy action, though, as we have seen, one of the ob- 
jects of this section was to prevent the necessity of equitable 
interference. 

But in criminal cases, the party complaining cannot go into 
equity, however strong may be the case he presents; however 
clear may be his right to a new trial, he must wait until the 
term; he must, perhaps, go on to submit to an ignominious 
punishment until the time fixed by law for the meeting of 
the Court, or if the penalty be death, he must lose his right 
altogether. 

The only reply that I have heard to this is, that the Gov- 
ernor will interfere if injustice is about to be done. But the 
judiciary ought not to need Executive interference, in order 
to exercise its own granted functions. If there were no power 
to grant a new trial at all, the Executive functions might well 
be applied for. But a grant of a new trial is essentially a 
judicial act, and it ought not to need the Executive power to be 
complete. The law specifically authorizes motions to be made 
after the term has passed, and in my judgment it follows that 
it may be made in vacation when the circumstances show it to 
be necessary. -We think, too, that the sections of the Code 
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referred to give this power to the Judge, and that section 239 
of the Code does not, therefore, stand in the way. We donot 
go into the merits of the case, further than that we see enough 
in the record to show that this motion is made in good faith, 

As we recognize that this motion was made at a legal time, 
and as the J udge has heard it, and a bill of exceptions hes 
been filed, we are of the opinion that a supersedeas ought to 
be granted. By the old Act, a swpersedeas in a criminal case 
was at the discretion of the Judge, but section 4203 of the 
Revised Code changes this rule, and it is the duty of the 
Judge to grant the swpersedeas if he sign the bill of excep- 
tions. In this construction of section 4203, we all agree. 
The supersedeas is a part of the duty of the Judge, in his 
signing the bill of exceptions. Such signing is not complete 
without it, and a mandamus will, therefore, lie to compel it. 

As we have said, we express no opinion on the merits of 
this case. We simply do not think the motion a sham; it 
presents questions that ought to be considered. Were ita 
sham, we might refuse to exercise our power to grant a man- 
damus, as this Court has done in similar cases. 

Writ of mandamus ordered to issue. 


MontTcomMEry, Judge, concurred, but furnished no opinion. 
Warner, Chief Justice, dissenting. 


At a special term of the Superior Court, held in the county 
of Webster, Spann was tried and found guilty of the crime of 
murder, and was sentenced to be executed within the time pre- 
scribed by law. There was no motion made for a new trial 
in the case during the term of the Court at which the trial 
was had. After the adjournment of the Court, and a few 
days before the defendant was to be executed, under the judg- 
ment and sentence of the Court, his counsel applied to the 
Judge of the Superior Court, in vacation, for a new trial, un- 
der the 3670th section of the Code. On hearing the applica- 
tion for a new trial, the Judge refused to grant it, whereupon 
the counsel for defendant tendered a bill of exceptions, which 
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was certified and signed by the Judge, but the Judge refused 
to order a supersedeas of the execution of the judgment of 
the Court. An application is now made to this Court for a 
mandamus to compel the Judge to grant an order superseding 
the execution of the judgment of the Court, and the question 
is, whether a Judge of the Superior Court, under the Consti- 
tution and laws of this State, has the power and authority to 
hear and entertain an original motion for a new trial in vaca- 
tion. 

By the Constitution, the Superior Courts of this State 
have the power and authority to grant new trials on legal 
grounds. The 3660th section of the Code declares that new 
trials can be granted by the Superior Courts only. The 3661st 
section declares that the several Superior Courts of this State 
shall have power to grant new trials, in any case depending 
in any of the said Superior Courts, in such manner and under 
such rules and regulations as they may establish, according to 
law and the usages and customs of Courts. The 3665th sec- 
tion provides that a new trial may be granted for newly dis- 
covered evidence after the rendition of the verdict, if it shall 
be brought to the notice of the Court, within the time now 
allowed by law for entering a motion for a new trial. The 
3668th section of the Code declares that “all applications for 
a new trial, except in extraordinary cases, must be made du- 
ring the term at which the trial was had, but may be heard, 
determined, and returned in vacation.” The power and au- 
thority to grant new trials is, by the Constitution and laws of 
this State, conferred on the Superior Courts. What is a Court 
as defined by the common law? A Court is a place wherein 
justice is judicially administered—and we all know what is 
necessary to constitute a Court. The term “Court,” as used 
in the Constitution and laws of the State, must be understood 
in its legal sense, as defined by the common law. The distinc- 
tion between the power and authority of the Superior Court 
as such, and the power and authority of a Judge of the Su- 
perior Court, is clearly marked and defined in the 236th, 237th 
and 239th sections of the Code. The latter section declares, 

VoL. xiv. 25, 
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that said Judges of the Superior Courts cannot exercise any 
power out of term time, except the authority is expressly gran- 
ted, but they may, by order granted in term, render a judgment 
in vacation. Now, if a Judge of the Superior Court has any 
power or authority delegated to him by the Constitution and 
laws of this State to hear an original motion for a new trial, 
out of term time in vacation, and determine the same, it has 
escaped my observation after the most diligent examination. 
It is claimed that a Judge of the Superior Court has this power 
under the 3670th section of the Code, which declares, that in case 
of a motion for a new trial, made after the adjournment of the 
Court, some good reason must be shown why the motion was 
not made during the term, which shall be judged of by the 
Court. In all such cases twenty days’ notice shall be given 
to the opposite party. In view of the fact, that the power and 
authority to grant a motion for a new trial is vested in the 
Superior Court, and not in the Judges of that Court, in vaca- 
tion, what is the fair and legitimate construction to be given 
to that section of the Code? The general rule is as prescribed 
by the 3668th section, that all applications for new trials must 
be made at the term of the Court at which the trial was had; 
but in extraordinary cases, a motion for a new trial may be 
made after the adjournment of the Court at which the trial 
was had on giving twenty days’ notice to the opposite party— 
where made, to the Judge in vacation, who has no power or 
authority to hear the motion, or to the next term of the Superior 
Court, which has power and authority to hear it? The 
answer is to be found in the section itself, when it declares 
that the motion for the new trial shall be judged of by the 
Court, as contradistinguished from the Judge of the Superior 
Court in vacation. The natural and reasonable interpretation 
of this section would seem to be that the application for the 
new trial, should be made to the Court, that is, to the Judge 
of it. Can it really be supposed that the application for a 
new trial in extraordinary cases was to be made to a Judge 
in vacation, who had no power or authority to grant it under 
the Constitution and laws of the State? Such a conclusion 





ATLANTA, JULY TERM, 1872. 379 
Spann vs. Clark. 





would seem to be unreasonable, the more especially when the 
merits of the application are to be judged of by the Court 
which has the power and authority to grant a motion for a new 
trial; besides, the Superior Courts only have the power and 
authority to grant new trials in causes depending in said Courts, 
according to law, and the usages and customs of Courts. 
The usages and customs of all Courts, both in England and 
this country, is to make a motion for a new trial in the Court 
where the records and proceedings of the original trial are, and 
not to the Judge in vacation, who has not the records of the 
Court before him, and this applies as well to motions for a 
new trial in extraordinary cases as to all others. It would 
be a legal anomaly to make a motion for a new trial out of 
the Court in which the record of the first trial was kept. Such 
a proceeding would not be according to the usage and customs 
of Courts. 

A Judge, in vacation, has no more power or authority to 
hear an original motion for a new trial in extraordinary cases 
than in any other. It was suggested, on the argument, that 
if the Judge could not exercise the power claimed in vacation, 
there would be a failure of justice in extraordinary cases like 
the one now before us, that the defendant would be executed 
before the next term of the Superior Court. The reply is, 
that if there is any merit in the application for a new trial, 
the defendant could apply to the Executive for a reprieve of 
the execution of his sentence until after the next term of the 
Superior Court, so that his motion for a new trial could be 
heard and decided ; and the legal presumption is, that the Ex- 
ecutive would grant his petition, but if, in the opinion of the 
Executive, there was no good reason why the judgment of 
the Court should not be executed, then his application would , 
be refused ; there would not necessarily be any failure of jus- 
tice. But there is another view of this question to be consid- 
ered: if the Judge of the Superior Court may, in vacation, 
hear an original motion for a new trial in such cases, the exe- 
eution of the public laws of the State would be obstructed, if 
not entirely frustrated. The criminal, a few days before the 
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execution of his sentence, would apply to the Judge, in vaca- 
tion, for a new trial, and if refused, file his bill of exceptions, 
obtain a supersedeas and bring his case to this Court, and if 
the judgment should be affirmed, he would again repeat the 
experiment, for some extraordinary reason, and in that way 
defeat the execution of the criminal laws of the State; for 
what is there that a man will not give, or do, to save his own 
life? The law is right as it now stands, and ought not to be 
otherwise, in my judgment: See Johnson vs. Bemis, 4 Geor- 
gia Reports, 157. Inasmuch as the Judge of the Superior 
Court had no power or authority, under the Constitution and 
laws of this State, to grant and decide an original motion for 
a new trial, in vacation, the whole proceedings before him, in 
relation to that matter, were null and void, and the mandamus 
prayed for should be refused. But if the Judge did have the 
power and authority to entertain and decide the motion for a 
new trial in vacation, as the majority of the Court hold that 
he did, then when he signed the bill of exception tendered, he 


ought to have granted the supersedeas, as required by the 
4203d section of the Code. 


THE SOUTHWESTERN RAILROAD ComPANy, plaintiff in er- 
ror, vs. JOSEPH A. L. LEE, defendant in error. 


In a suit for overflowing the land of the plaintiff, by obstructions placed 
by the defendant across a stream running from the plaintiff’s land un- 
der the railway of the defendant, where the evidence shows that the 
only obstruction put in the stream by the defendant was a sill, ten 
inches square, placed across the stream on the bottom of the channel; 
that the stream below the railway had been choked up by other per- 
sons, and that sand had accumulated in the bed of the stream from the 
point below the railway, where the channel had been obstructed to such 
an extent as to bury the sill some four feet under the sand, and that 
this filling up of the channel had caused the overflow, a verdict against 
the defendant should have been set aside as against the evidence, and 
a new trial granted, this Court being of opinion that the accumulation 
of sand which caused the overflow is attributable to the obstructions 
below the railway, and not to the sill placed in the stream by the de- 
fendant. 
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Newstrial. Evidence. Before Judge Jounson. Musco- 
gee Superior Court. November Term, 1871. 


' 

Joseph A. L. Lee brought trespass on the case against the 
Southwestern Railroad Company. The declaration set forth 
that the defendant had damaged the plaintiff in the sum of 
$5,000 00; for that on June Ist, 1867, plaintiff owned cer- 
tain lots of land in the county of Muscogee; that defendant 
placed certain obstructions in Tar river, whereby certain ditches 
on the lands of plaintiff were caused to be filled up with 
sand, causing the sand and water to overflow said lands to the 
damage of plaintiff $5,000 00. The defendant pleaded the 
general issue. 

Upon the trial, the jury returned a verdict for the plaintiff 
for the sum of $360 00. 

Whereupon defendant moved for a ‘new trial, u upon the fol- 
lowing grounds, to-wit: 

Ist. Because said verdict is without evidence to support it, 
and decidedly and strongly against the weight of evidence. 

2d. Because said verdict is against the charge of the Court, 
as follows, to-wit: “That the defendant was only bound for 
damages to the plaintiff, occasioned by the obstructions it had 
put in the creek, and was not bound for damages occasioned 
by other obstructions which the defendant had not put in the 
creek,” 

3d. Because the verdict is against the law and equity of the 
case. 

The motion for a new trial was overruled by the Court, 
and defendant excepted, and now assigns said ruling as error. 


Moses & Downina, for plaintiff in error. 
BLANDFoRD & CRAWFORD, for defendant. 
MontTGoMERY, Judge. 


There is but one question in this case. Was the verdict 
eontrary to evidence? We think so. The whole of the evi- 
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dence, which is material, is set forth in the syllabus. Under 

it, we think, there can be no-doubt that the plaintiff in error 

is entirely innocent of the damage suffered by the defendant 

in error, and that a new trial should have been granted. 
Judgment reversed. 


SAMUEL D. Irvin, administrator, plaintiff in error, vs. WiL- 
LIAM H. TuRNER, defendant in error. 


1. A promissory note, or other debt, is taxable, under the laws of this 
State, according to its market value in fact, and not according to the 
opinion its holder may have of its market value. 

2. A note or debt upon a solvent person is, presumptively, of some mar- 
ket value, and if it has not been given in for taxes at all, the verdict 
of the jury finding that the legal taxes due thereon have not been paid 
will not be disturbed, there being no proof that the debt had no mar- 
ket value. 

Warwer, Chief Justice, dissented. 


Relief Act of 1870. Constitutional law. Tax affidavit. 
Before Judge Harretu. TerrellfSuperior Court. Novem- 
ber Term, 1871. 


An execution, in favor of Samuel D. Irvin, administrator 
de bonis non upon the estate of Thomas J. Johnson, deceased, 
based upon a judgment obtained upon a note dated June 14th, 
1857, due on January Ist next thereafter, for $7,650 00, with 
a credit thereon of $4,493 61, of date March 5th, 1868, against 
John T. Howard, William H. Turner and James W. Hender- 
son, was levied, on August 4th, 1870, on Certain real estate 
as the property of William H. Turner. To the execution 
was attached the affidavit that all taxes due thereon had been 
duly paid. The defendant arrested the sale under the levy by 
filing an affidavit as to losses incurred by reason of the war. 
Upon the trial, this affidavit was, on motion, stricken, because 
it failed to connect the plaintiff with the losses occasioned to 
defendant. Defendant then, by leave of the Court, and over 
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the objection of the plaintiff, amended his said affidavit by 
filing tw6 additional counter-affidavits: in the first of which 
he set up the fact that $2,000 00 of the debt sued on was for 
the hire of slaves; in the second of which he denied that all 
legal taxes chargeable by law on said indebtedness had been 
paid. 

To the order allowing said amendments plaintiff excepted, 
and assigns the same as error. 

Upon the trial of the issue formed as to the payment of 
taxes upon the claim sought to be enforced, it appeared, from 
the evidence, that Thomas J. Johnson died in January or 
February, 1861, leaving awvill, and Lewis G. Sutton was ap- 
pointed administrator, cwm testamento annexo, on March 11th, 
1861; that Lewis G. Sutton died in 1864, and plaintiff was 
appointed administrator de bonis non on December 12th, 1864; 
that the last administrator (the plaintiff) had not had funds in 
hand with which to pay taxes; that all the assets of the estate 
are in the pending litigation ; that, in 1865, no taxes were as- 
sessed or collected by the State; that the only taxes ever paid 
by plaintiff were fifty cents for the stamp to place on the dec- 
laration, and full stamp duty on the note; that the claim sued 
on was considered by plaintiff of very doubtful solvency 
since 1866; that Henderson moved out of the State before the 
war ; that Howard has never been considered solvent since he 
lost his slaves and went into bankruptcy, in 1868; that the 
defendant, Turner, was the only one left with any property at 
all; that defendant would not pay until forced, and plaintiff 
knew he would avail himself of all advantages of the relief 
legislation ; that plaintiff has not considered the debt solvent ; 
that defendant had the land levied on all the time in his pos- 
session, but plaintiff had doubts whether he would ever be 
enabled to bring it to sale; that defendant was worth between 
$10,000 00 and $20,000 00 ; that defendant is in possession of 
the same land now which he owned when the debt was created. 

Counsel for plaintiff requested the Court to charge the jury, 
that the Act of the Legislature, known as the Set-off and Re- 
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coupment Act, approved October 13th, 1870, was unconstitu- 
tional and void. 

The Court refused to charge as requested and plaintiff ex- 
cepted, and assigns said refusal to eharge as error. 

Counsel for plaintiff further requested the Court to charge, 
that if they believed, from the evidence, that such debt was of 
doubtful solvency, or that the plaintiff did believe, or had 
good reason to believe, that said debt was not a solvent debt, 
that then he was not required to return it for taxation, or to 
pay taxes thereon. 

The Court refused to charge the jury as requested, but in- 
stead thereof charged the jury as follows, to-wit: “If you 
believe, from the evidence, that this debt was of any value 
whatever, and that the plaintiff did not return it for taxation 
and pay taxes upon that value, it will be your duty to find 
for the defendant.” 

To which refusal to charge, and to charge as given, plain- 
tiff excepted and assigns the same as error. 


The jury returned a verdict for the defendant, upon the 
ground that all legal taxes had not been paid. Whereupon, 
plaintiff in error filed his bill of exceptions, and assigns the 
rulings aforesaid as error. 


Lyon & Irvin; C. B. Wooren, for plaintiff in error. 


A. Hoop; F. M. Harper; Ciark & Goss, for defendant. 


McCay, Judge. 

There is no law of this State taxing notes or debts on any 
other basis than other property. Section 797 of the Code 
declares that “all real and personal estate, whether owned by 
individuals or corporations, resident or non-resident, is liable 
to taxation, unless specially exempted.” Section 801 says 
“all property, or other thing of value, subject to taxation, 
must be given in by the tax-payers as hereinafter set forth, at 
its fair market value, and must be taxed according to its 
value,” etc. It seems to follow, from this language, that a 
promissory note, if it be a thing of value, is to be taxed at 
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that value, and is to be given in by the tax-payer at its fair 
market value, whatever that may be. It has been argued that 
as there is a provision pointing out how any rejurn made by a 
tax-payer may be attacked—section 835—that this is the only 
way, and that the return of the tax-payer is conclusive unless 
thus attacked. It will, however, be noticed that section 835 
only applies to undervaluations. But here the property was 
not given in at all, at any valuation! It is true that section 
850 authorizes the receiver to assess a value, when the property 
is not returned, if he can find any such property, or knows of 
it. But we are of opinion that these are not the only meth- 
ods the State may take to insure the giving in, and proper 
valuation of property. We have discussed this matter fully 
in principle in other cases, and we put the whole in the fol- 
lowing: . 

The State has a right to its taxes, and to take its own 
method of finding the property and ascertaining its value. 
It is not shut up to any particular mode, and until the legal 
tax is in fact paid, it may add remedy after remedy until the 
tax-payer complies by paying; that one remedy fails, so far 
from being a reason why no other can be tried, it is the very 
best sort of a reason. The question in this case was, has the 
tax been paid? This the plaintiff undertook to show, by 
showing that at the time the tax was due he did not consider 
the debt of any value, and did not, therefore, give itin. I 
doubt if this proved anything. The question was, had it any 
value? What he thought then, might be a good reason why 
he did not give it in, but if he now thought it had then any 
market value, it was his duty now to give in and pay the 
tax. There was proof that the maker of the note was sol- 
vent. The records of the Court show that the holder of the 
note was pressing it as though it had value, and there is no 
proof that in fact the note had no market value. The state- 
ment by Mr. Irvin, of what he thought, at the several dates 
the tax was due, is not the question. Was there any proof 
before the jury that the note had no market value at those 
dates? Here was a note purporting to be worth so much. 
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The maker is solvent; prima facie, it is worth what it calls 
for. Its true market value is the measure of its tax. It isa 
fair presumption that its value is what it calls for, unless it 
be shown to the contrary. The value fixed by the oath of the 
tax-payer answers the purpose of making up the digest. But 
it is not conclusive. Each man is bound to give in his prop- 
erty at its fair market value. What he thinks it worth is his 
measure of its value; but that may be a very untrue one. It 
is notorious that this is very commonly not the true value. 
The true value is the taxable value, and the State, if it fails 
to get at that value by one method, may take another. The 
jury have found the tax unpaid, and we think rightly under 
the proof. It was never given in at all; it has paid nothing; 
the proof that it has some value is very strong, and that is all 
the jury have found. 

The verdict is simply that the tax is unpaid. The judg- 
ment still exists. The plaintiff may give in and pay the tax 
now. It is complained that he does not know what to pay. 
This is easily said; but it must be that it has some value. 
Men do not spend the time and labor and expense he is spend- 
ing on property that is worthless. Let him fix a value, give 
in and pay the taxes on that value. If his return is attacked, 
he has then an issue, and he is in a position to ask the jury 
to find what is, and was, the value. 

Under our law, the jury are not restricted to a mere verdict 
for the plaintiff or defendant. If the issue is made and jus- 
tice requires, the Judge may, on the demand of the plaintiff, 
instruct the jury if they think, from the evidence, the tax— 
the tax on the market value—has not been paid, to find what 
was the market value, according to the proof, for each year. 
As it stands, we think the verdict right. Let the plaintiff 
give in and pay the tax; he can then go on. Until he does 
this, the law says he cannot go on. 

Judgment affirmed. 


MonTGOMERY, Judge, concurred, and WARNER, Chief Jus- 
tice, dissented, but furnished no opinions. 
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- Lowry vs. Williams. 


Ann E. Lowry, plaintiff in error, vs. E. P. WrLiras, ad- 
ministrator, defendant in error. 


1. The discretion of the Court below in granting or refusing an injune- 
tion will not be interfered with, unless it has been manifestly abused. 
2. In this case, the remedy of the complainant for the grievances com- 

plained of, is ample at law. 


Injunction. Discretion of Superior Court. Remedy at 
law. Before Judge Davis. White county. At Chambers. 
April 29th, 1872. 


Ann E. Lowry filed her bill against E. P. Williams, ad- 
ministrator, in which she made, substantially, the following 
allegations: That she is the daughter and one of the heirs-at- 
law of Moses Horshaw, deceased ; that defendant is the ad- 
ministrator upon said estate; that, at the administrator’s sale, 
complainant became the purchaser of lands, slaves and other 
personalty to the amount of $4,005 00 ; that, in the year 1862, 
she-paid to the administrator $2,000 00, distinctly informing 
him that said payment was for the land ; that, upon a bill filed 
by said administrator against the heirs of said estate, com- 
plainant was decreed to be indebted for said property, pur- 
chased as aforesaid, $680 50; that the execution based upon 
said decree has been levied upon certain land, the property of 
complainant, which is embraced in an application for a home- 
stead, now pending on appeal in the Superior Court of Hab- 
ersham county ; that all the purchase money for said land has 
been paid; prayer, that the aforesaid levy may be enjoined 
from proceeding to sale. 

The injunction was refused by the Court, and plaintiff in 
error excepted. 


Cons, Irwin & Coss, represented by Tot REPORTER, for 
plaintiff in error. 


G. McMiItiay, for defendant. 
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MontTGOMERY, Judge. 


This was an application to enjoin a sale of land levied on 
by virtue of a fi. fa. issued on a decree had by the defendant 
in error against the plaintiff in error. The injunction was 
asked for on three grounds: First, that the consideration of 
the indebtedness on which the decree was founded, was slaves. 
Secondly, an application for homestead, out of the land levied 
on, was pending in the Superior Court, by appeal from the 
Ordinary. Thirdly, that the land was insufficiently described 
in the sheriff’s advertisement. The bill also states that an 
affidavit of illegality on the first two grounds had been filed, 
overruled, and exceptions taken, but that, owing to a miscar- 
riage in the mails, the bill of exceptions had failed to reach 
counsel for plaintiff in error, after being certified by the Judge 
in time to take the subsequent steps required by the Code, and 
the appeal to the Supreme Court was, therefore, abandoned. 
The first question has been disposed of by the Supreme Court 
of the United States, in White vs. Hart, decided December, 
1871. Notice of the pendency of the application for home- 
stead on the day of sale would protect the plaintiff in error 
against one of the other two grievances, and an affidavit of 
illegality would reach the third, the second advertisement com- 
plained of having been made after the filing of the first ille- 
gality. In the cases of Pinkerton vs. Twmlin, 22 Georgia, 
Kilgore vs. Beck, 40 Georgia, 293, where an injunction was 
granted, the sheriff was proceeding to dispossess the owners 
of the homestead. We do not see, therefore, that the discre- 
tion of the Court below has been manifestly abused in refus- 
ing this injunction. 

Judgment affirmed. 
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S. M. McConnett ef al., plaintiffs in error, vs. JoserpH T. 
HamittTon, defendant in error. 


The Act of October 13th, 1870, requiring an affidavit of all taxes paid in 
pending suits on certain contracts, applies as well to proceedings by 
scire facias to revive a judgment, as to actions and suits proceeding 
on such debts in the ordinary way. 

Warner, Chief Justice, dissented. 


Scire facias. Tax affidavit. Relief Act of 1870. Before 
Judge Knieut. Cherokee Superior Court. March Term, 
1872. : 


Joseph T. Hamilton proceeded, by scire facias, to revive a 
dormant judgment against S. M. McConnell, principal, and 
S. Lovingood, indorser. The defendants objected to the re- 
vival of said judgment, on the following grounds, to-wit : 

1st. Because no affidavit had been filed, under the Relief 
Act of 1870, as to the payment of taxes. 

2d. Because no proof was offered on trial as to the payment 
of taxes. 

The judgment was rendered at September term, 1861, of 
Cherokee Superior Court. 

The objections were overruled by the Court and said judg- 
ment ordered revived, to which plaintiffs in error excepted. 


Lester & THompsov, for plaintiffs in error. 
No appearance for defendant. 
McCay, Judge. 


A scire facias to revive a judgment, though not an origi- 
nal action, is, in many respects, an action or suit. It is one 
form in which a particular kind of debt, to-wit: a debt of 
record, may be recovered. It must be served, have proper 
parties, it may be pleaded to, an issue formed on the plea, a 
trial be had, and a judgment entered up. Indeed, there is 
scarcely any difference between it and an action of debt on the 
judgment, except that it must be brought in the county where 
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the judgment was obtained. In that sense, it is not an orig- 
inal suit. But the Act of October 13th, 1870, does not con- 
fine its operation to original suits. The language is, all suits 
where the party seeks a judgment on his debt. This he 
clearly does here. The evidence of the debt is the judgment, 
and he seeks a judgment of the Court, giving it a new vitality, 
so as to make it capable of being collected by levy and sale. 
The words are, any debt or contract. This is a debt; the 
plaintiff seeks a judgment upon it, and it is included within 
the letter and spirit of the law. 
Judgment reversed. 


MonTa@oMERY, Judge, concurred, and WARNER, Chief Jus- 
tice, dissented, but furnished no opinions. 


B. H. BroomueEap, plaintiff in error, vs. J. H. Cutsoim, 
defendant in error. 


1. Where the Judge of the City Court of Atlanta sentences a prisoner to 
pay a fine, or to four months in the chain-gang, and a writ of habeas 
corpus is sued out before him, after the prisoner is placed on the chain- 
gang, in conformity to the sentence, to inquire into the legality of the 
detention, and the prisoner is brought before him by the person detain- 
ing him, the Judge of the City Court has jurisdiction of the case, not- ° 
withstanding the prisoner was held in custody without the city limits, 
and only brought within the city in response to the writ. 

2. The Judge before whom a prisoner is convicted, in passing an alter- 
native sentence of fine or imprisonment, should fix some reasonable 
time within which the fine must be paid. If he fail to do so, the con- 
vict has at least a reasonable time within which to pay the fine. Where 

_ the imprisonment is for four months from the 12th of March, and the 
fine of $50 00 is paid on the 2d of April, the time is not unreasonable. 

3. On the hearing of such a case, the official receipt of the clerk of the 
convicting Court, acknowledging the payment of the fine and costs, 
was proper evidence to be considered by the Judge, and if not rebut- 
ted, entitled the prisoner to his discharge. 

4, The contract between the Ordinary and the respondent for the hire of 
the convict was irrelevant and properly rejected, 

5. The refusal of the Judge to grant an order of supersedeas before a bill 
of exceptions was tendered to him, was proper. 
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6. Any person may petition a Judge for the writ of habeas corpus in be- 
half of a person alleged to be illegally detained in custody. 


Habeas corpus. Jurisdiction, Sentence. Evidence. Su- 
persedeas. Before Judge Cowart, of the City Court of At- 
lanta. At Chambers. April 5th, 1872. 


John H. Chisolm petitioned for the writ of habeas corpus, 
alleging that Robert Cobb, a person of color, is unlawfully 
restrained of his liberty by B. H. Broomhead, and is confined 
in what is known as a “chain-gang,” working from place to 
place in the city of Atlanta, and county of Fulton; prayer, 
that said B. H. Broomhead be commanded to bring said 
Robert Cobb before the Judge of the City Court, with the 
causes of his arrest and detention. 

The answer of B. H. Broomhead was substantially as fol- 
lows, to-wit: Respondent denies that he has the custody of 
Robert Cobb in the city of Atlanta, except for the purpose of 
producing him in obedience to the writ of habeas corpus, and 
denies that he has, in any way, illegally restrained him of his 
liberty in said city, and denies the jurisdiction of the Judge 
of the City Court, and desires this portion of his answer to 
be considered as a plea to the jurisdiction. Respondent fur- 
ther says that John H. Chisolm has no interest in the person 
of said Cobb, and does not show, by his petition, any legal 
authority for suing out said writ. Respondent says, that on 
March 12th, last, said Cobb was convicted before the City 
Court of Atlanta of misdemeanor, and was sentenced to pay 
a fine of $50 00, or to work four months in the chain-gang, 
commencing from March 12th, 1872; that in accordance with 
said sentence, said Cobb was—under section 4716 of the Code 
of Georgia—turned over to the Ordinary of Fulton county, 
and by said Ordinary was turned over to Alexander & Broom- 
head, of which firm regpondent is a member, under a contract 
made with said Ordinary, and that Alexander & Broomhead 
now legally have the custody of said Cobb; that at the time 
the writ of habeas corpus was served, Alexander & Broom- 
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head had said Cobb at work in Fulton county, outside of the 
city limits of Atlanta; prays that the writ may be dismissed. 

The plea to the jurisdiction was overruled by the Court, and 
respondent excepted. 

Respondent moved to dismiss the writ of habeas corpus 
on the ground that petitioner did not show any interest in the 
person of said Cobb. The motion was overruled by the Court 
and respondent excepted. 

The petitioner then introduced in evidence an order, dated 
April 2d, 1872, signed by the clerk of the City Court, direc- 
ted to Alexander and Broomhead, instructing them to turn 
over to petitioner, Robert Cobb, as he had paid his fine and 
the costs of the prosecution. 

Respondent objected to the admission of said order. The 
objection was overruled by the Court and respondent excepted 

Respondent tendered in evidence the contract between the . 
Ordinary of Fulton county and said Alexander & Broom- 
head under which the latter held said Robert Cobb in custody. 

Petitioner objected, the objection was sustained and respon- 
dent excepted. 

The Court discharged the prisoner and respondent excepted. 

Respondent moved the Court to order a supersedeas in said 
cause. The motion was overruled and respondent excepted. 

Respondent assigns each and every one of the aforesaid 
rulings as error. 


L. E. BLeckLtey; Hitt & CanpDieEr, for plaintiff in error. 


No appearance for defendant. 


_ MonraomeEry, Judge. 


1. Every Judge whose duty it is to grant the writ of habeas 
corpus, must do so when “any person’ shall apply for” it: 
Code, 3955. The Judge of the City Court of Atlanta, then, 
was obliged to grant the writ. The respondent before answer- 
ing it brought the person held in custody within the city limits, 
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but claimed in his answer that he only brought him in, in 
response to the writ, and therefore, the Judge had no juris- 
diction. What might have been the decision had the respon- 
dent declined to bring the prisoner within the city, we do not 
say. Having brought him before the Judge in obedience to 
the writ, we are not disposed to scan too critically the mode 
in which he got there, but hold that being there, the Judge 
had authority to pass such order as the nature of the case 
required. 

2. We think the better practice when an alternative sentence 
of fine or imprisonment is passed, is for the Judge who sen- 
tences, to fix some reasonable time within which the prisoner 
may pay the fine. If that is not done, as in this case it was 
not, the prisoner is entitled to a reasonable time within which 
to pay the fine. Under the facts in this case, we think the 
fine was tendered and paid within a reasonable time. Its ac- 
ceptance, at all events by the officer whose duty it was to 
receive it, entitled the prisoner to hisdischarge. If the Court 
may grant reasonable time where the fine is peremptory (Code, 
4565,) much more should reasonable time be allowed where 
the fine is alternative. 

3. We see no error on the part of the Judge in receiving 
the official reveipt of the clerk for fines and costs as prima 
facie evidence of payment. If not true, it could easily have 
been rebutted. 

4, The contract between the Ordinary and respondent would 
have been very good evidence for the respondent, up to the 
time the fine was paid. After that time, it could only show 
that he once held the prisoner in lawful custody. The ques- 
tion for the Judge of the City Court was, do you now hold 
him in lawful custody ? 

5. Section 4303 of the Code requires a bill of exceptions 
to be presented to the Judge before he grants a supersedeas. 

6. Any person may petition for the writ of habeas corpus 
in behalf of one imprisoned. The Code says, section 3933: 
“ Any person alleging that another, in whom, for any cause, 
he is interested, is restrained of his liberty, etc., may sue out 

VoL. XLVII. 26. 
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a writ of habeas corpus.” Interest arising from humanity 
alone comes within, both letter and spirit of the section. 
Judgment affirmed. 


Dante J. CARREKER, administrator, plaintiff in error, vs. 
Joun H. Watton, defendant in error. 

1. Property in this State is taxable according to its fair market value, 
and the owner of it cannot escape paying taxes thereon by ignoring all 
inquiry as to the true market value. If ithas a value in fact, it is pre- 
sumed to have market value, unless it be affirmatively shown that such 
is not the fact. 

. On the trial before a jury, under the Act of October 13th, 1870, as to 
whether the legal taxes upon a debt have been paid, the issue is not 
entirely what the tax payer thought or thinks, but whether the legal 
taxes have been in fact paid, according to the fair market value of the 
debt, for each year since the debt was contracted. 

Warver, Chief Justice, dissented. 


Relief Act of 1870. Tax affidavit. Market value. Be- 
fore Judge Jonnson. Talbot Superior Court. March Term, 
1872. 


John H. Walton brought complaint against Daniel J. Car- 
reker, as administrator upon the estate of Lafayette T. Lock- 
hart, deceased, on three promissory notes, dated September 
12th, 1861, and due on December 25th, 1863, each for the 
sum of $778 25, with a credit upon one of said notes of 
$575 81, dated January 12th, 1867. The notes were made 
by Lafayette T. Lockhart, and indorsed by David Lockhart. 

The defendant pleaded: Ist. The Scaling Ordinance of 
1865. 2d. The Relief Act of 1868. 

Upon the trial, plaintiff testified that he purchased the notes 
sued on from William Adams; that he paid all taxes charge- 
able on them, each and every year, up to 1865; that he did 
not give them in or pay taxes on them that year, as no taxes 
were received or collected ; that since 1865, he had not given 
in or paid taxes on said notes, because he believed they had no 
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market value; that the maker and indorser of the notes re- 
side in Talbot county; that he did not know the property 
they owned, or how much they were worth, and had never 
made inquiry to find out their condition or circumstances ; 
that he could not say whether said notes would have brought 
$50 00 or $100 00 in market; that he never attempted to as- 
certain what they would have brought; that Lafayette Lock- 
hart, on January 20th, 1868, paid plaintiff $1,516 00, which 
took up one note plaintiff then held amounting to $778 25, 
principal, and left a balance of $575 00, which was credited 
upon one of the notes in suit. 

Plaintiff then introduced David Lockhart, who testified 
that he indorsed the notes in suit, at the instance and request 
of the maker; that the notes were given for land which La- 
fayette Lockhart purchased from the heirs-at-law of James 
Mason ; that since the war, witness has been worth $15,000 00 
or $20,000 00; that plaintiff would not take the notes when 
Adams offered to sell them to him, unless witness would in- 
dorse them. 

Defendant introduced William Adams, who testified that 
the notes were given for land sold by the heirs-at-law of James 
Mason to Lafayette Lockhart; that the land was purchased 
for $9,000 00, and defendant’s intestate paid about $6,000 00 
in notes on persons in Sumter and Schley counties, and for the 
balance of the purchase money, gave four notes, each for the 
sum of $778 25; that witness traded the notes to plaintiff in 
1862 or 1863; that Lockhart declined to purchase the land, 
unless the heirs agreed to receive payment in whatever might 
be the currency of the country when the notes fell due; that 
Lockhart sold the land to Samuel Baldwin, in February, 
1867, for $4,500 00. 

Defendant testified, that his intestate died in August, 1867, 
and, previous to his death, sold the “ Mason place” for $4,- 
500 00 ; that Baldwin had paid the purchase money to defend- 
ant, and all of it had been paid towards the debts of his in- 
testate, except about $1,300 00; that, in February, 1868, 
defendant proposed a compromise to plaintiff, who replied 
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that the notes were the only good ones that he had, and he 
could not accept less than the principal and interest ; that he 
again proposed a compromise in 1871, and plaintiff declined 
to take less than the face of the notes ; that, at the maturity of 
the notes, Confederate money was the only currency of the 
country. 

testified, that he was present when an offer 
of compromise was made by defendant to plaintiff in 1868; 
that plaintiff said that the notes were the only good ones he 
had, and he could not take less than the principal and interest. 

Barber’s Table was introduced, showing that on December 
25th, 1863, the difference between gold and Confederate cur- 
rency was twenty to one. 

Defendant requested the Court to charge the jury as follows, 
to-wit: “If Walton refused to give in the notes for taxes, on 
the ground that he believed they had no market value, such 
belief must be a bona fide and intelligent belief, and not ig- 
noring all inquiry as to the ability and solvency of the makers 
thereof ;” which said charge the Court then and there refused 
to give, but, in place thereof, charged as follows: “That if 
Walton believed said notes had any value, then he was bound 
to give them in at their value, as estimated by himself. And 
again, if he, in good faith, believed that the notes had no mar- 
ket value, then he was not bound to return or give them in.” 

The jury returned a verdict for the plaintiff for the sum of 
$1,380 00, and defendant moved for a new trial, upon the fol- 
lowing grounds, to-wit : 

1st. Because the verdict was contrary to law. 

2d. Because the verdict was strongly and decidedly against 
the weight of evidence. 

3d. Because the evidence did not prove that plaintiff had 
given in and paid all legal taxes chargeable by law on the 
notes sued on. 

4th. Because the Court erred in refusing to charge as re- 
quested, and in the charge as given. 

The motion for a new trial was overruled by the Court, and 
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plaintiff in error excepted and assigns said ruling as error 
upon each of the aforesaid grounds, 


E. H. Worrizt; Wituis & Wiis; N. J. Hammonn, 
for plaintiff in error. 


M. H. BLanprorp; G. N. Forses, for defendant, 


McCay, Judge. 


In the case of Irvin vs. Turner at this term, we decided 
that property, including debts, is taxable in Georgia according 
to its value. The machinery by which this value is ascer- 
tained is, in ordinary cases, the oath of the tax-payer. But 
this is not and ought not to be conclusive. The State may 
take any other mode it sees fit to arrive at the truth. The Act 
of 1870 requires the affidavit of all legal taxes paid, and proof 
at the trial of the truth. The evidence in this case is a strong 
commentary on the propriety of some mode of checking the 
prevalent indisposition to give in and pay tax on property 
which is easily hidden. This note was not given in at all, and 
the owner of it says, in open Court, he did not know it had 
any value. And this in face of the fact that he refused to 
settle it except for its full amount, and in face of plenty of 
other evidence within his knowledge that it had considerable 
value. Men have no right to ignore the truth; to refuse to 
inquire; to shut their eyes to patent facts; and, if they do so, 
they ought to suffer for it. As we said in Irvin vs. Turner, 
the issue before the jury was: “ Have the taxes been paid?” 
Not the tax at the value thought, or pretended to be thought, 
by the tax-payer, but the true value—the market value—the 
value other people put upon it—the value the tax payer will 
take for it. This is to be ascertained—fairly and truly. If 
the jury only differ in a small matter from the return, they 
ought to agree with it. Since the tax payer ordinarily has 
the best means of knowing the value of his own property, and 
if he acts in good faith, common justice would indicate that he 
has given it in at its true value. But it is very suspicious to 
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find one pressing a note by suit which he has not given in at 
all, because it has no value. Men do not usually throw away 
time and money in law suits, when they think the thing in 
litigation is valueless. And the proof in this case shows 
pretty conclusively that the worthlessness of the note, even in 
the mind of the tax payer, is pretense. 

We think the charge of the Court was error. The belief 
of the tax payer is not conclusive, and to have any value it 
ought to be a belief founded on a proper consideration of the 
facts. He cannot ignore patent facts, and refuse or fail to in- 
form himself: Such a rule would justify one owning land he 
did not want to sell, in not giving it in. How many men are 
there who have never made any inquiries as to what their 
land will sell for? And yet they are bound to pay taxes on 
its market value. They are in duty bound to find out in 
some way its value, and to pay tax on that value, and we give 
very little heed to the pretended want of knowledge. If a 
man had appeared wanting to buy, we feel sure even this 
plaintiff would have known the value of the only good notes 
he had, and notes, too, on which he had already received 
money. 


Judgment reversed. 


MontTGoMERY, Judge, concurred, and WARREN, Chief 
Justice, dissented, but furnished no opinions. 


F. A. THomas, plaintiff in error, vs. JosHuA KNOWLEs, de- 


fendant in error. 


In a suit on a note made in 1864, and payable in January, 1866, it is nec- 
essary to file the affidavit of the payment of taxes required by the Re- 
lief Act of 1870. 

Waryer, Chief Justice, dissented. 


Relief Act of 1870. Tax affidavit. Before Judge GREENE. 
Newton Superior Court. September Term, 1871. 
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F, A. Thomas brought assumpsit against Joshua Knowles 
on a promissory note, dated March 14th, 1864, payable Janu- 
ary Ist, 1866, for the sum of $500 00. The defendant pleaded 
the general issue, failure of consideration, and tender. 

The case was, by consent, tried by the Court without the 
intervention of a jury, upon the following agreed state of 
facts : 

“1st. The note was made in March, 1864, and due January 
Ist, 1866. 

“2d. The plaintiff resided in Georgia at the time of mak- 
ing the contract, and resided in said State until the latter part 
of 1867. 

“3d. The note has been in the possession of plaintiff’s at- 
torney, since suit, in this State. 

“4th. The plaintiff has resided in California since the first 
of 1868, and resides there at this time. 

“5th. No affidavit of having paid taxes has been filed in 
the clerk’s office.” 

Oa motion of counsel for defendant, the case was dismissed, 
and plaintiff excepted, and now assigns said ruling as error. 


CiarK & Pace, for plaintiff in error. 


A. B. Sts, represented by Z. D. Harrison, for defendant. 


MonTGoMERY, Judge. 


Was the contract sued on in this case “ made or implied be- 
fore the first day of June, 1865?” By concession, it was. 
The conclusion cannot be escaped, the facts not bringing the 
case within any exception to the Act; the affidavit of the 
payment of taxes must be filed. 

Judgment affirmed. 


McCay, Judge, concurred, and WARNER, Chief Justice, 
dissented, but furnished no opinions. 
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Tue NEwTon MANUFACTURING Company e al., plaintiffs 

in error, vs. H. & T. M. Wuire, defendants in error. 

1. Equity having acquired jurisdiction, will retain it. Hence, if an affi- 
davit of illegality be tendered to the sheriff, which he refuses, and the 
defendant in A. fa. then files his bill praying an injunction of the levy 
and sale, which is granted, it is error in the Court to dissolve the in- 
junction on the ground that the sheriff afterwards returned the illegal- 
ity to the Court. 

2. After granting an injunction, the Court should not dissolve it, even in 
term time, unless the motion to do so is put on the motion docket and 
reasonable notice given to complainants. What is reasonable notice, 
will be judged of by the Court. 

8. Cotton loaned before June, 1865, to be returned in kind or its price 
paid, is a debt on which taxes are payable. No demand is necessary 
to create the debt. If exeeution issue on a judgment obtained on such 
a contract, the usual affidavit of payment of taxes must be attached to 


the ji. fa. before levy or sale. 
Warver, Chief Justice, dissented. 


Injunction. Affidavit of illegality. Practiee. Relief Act 
of 1870. Tax affidavit. Before Judge GREENE. Newton 
Superior Court. March Term, 1872. 


On August Ist, 1871, an execution in favor of H. & T. M. 
White against the Newton Manufacturing Company, as prin- 
dipal, and William R. Phillips and W. F. Davis, securities 
on appeal, was levied upon certain lands, with the improve- 
ments thereon, situated in the county of Newton, “as the 
property of defendant.” The execution was based on a judg- 
ment entered up on September 27th, 1870, for the sum of 
$3,450 49, besides interests and costs. The defendant, Wil- 
liam R. Phillips, on August 11th, 1871, filed an affidavit of 
illegality, in which he set forth “ that the plaintiffs’ judgment, 
on which the said execution was founded, was based upon a 
contract, or cause of action, made or implied before June Ist, 
1865, and plaintiffs have not attached to said execution an af- 
fidavit that all legal taxes chargeable by law on said debt have 
been paid from the time of making or implying said contract, 
and that he (defendant) thereby denied that said taxes have 
been paid.” Phillips tendered said affidavit with a bond, as 
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prescribed by the statute, to the sheriff, who refused to accept 
the same and suspend the sale of the property levied on as 
aforesaid. Whereupon, said defendant filed his bill in equity, 
returnable to the March term, 1872, of Newton Superior 
Court, in which he prayed that said sale might be enjoined for 
certain causes therein set forth: 

On September 19th, 1872, after notice to the defendants in 
the bill, the Chancellor, after hearing the answer of defendants 
and the affidavits submitted by both parties, sanctioned the 
bill, and ordered an injunction to issue, in the penalty of 

3,000 00, until the further order of the Court. 

On the morning of the last day of March term, 1872, 
counsel for H. & T. M. White, called the attention of the 
Court to said equity cause, and moved that the injunction 
be dissolved and the bill dismissed. Complainant’s counsel 
were not present, having had no notice of said motion. The 
Court passed the following order: 

“On argument had, it is ordered that the injunction granted 
in the above cause be dissolved, it appearing that the affidavit 
filed by W. R. Phillips, as to the payment of taxes, has been 
received by the sheriff and filed with the fi. fa. in the clerk’s 
office, as required by law. This March 28th, 1872.” To 
which order counsel for complainant excepted. 

On the same day the case of H. & T. M. White, plaintiffs 
in exccution, against the Newton Manufacturing Company, as 
principal, and William R. Phillips and William F. Davis, as 
securities on appeal, being the affidavit of illegality made by 
William R. Phillips, was called. The defendants in illegality 
were neither present in person nor represented by counsel. 
John J. Floyd, Esq., an attorney of the Court, but not of 
counsel for defendants, moved to continue the case upon sev- 
eral grounds unnecessary here to be set forth. The motion 
was overruled and defendants excepted. 

The jury returned a verdict for the plaintiffs in execution. 
The defendants moved for a new trial upon the following 
among other grounds: 7 

Because the Court erred in charging the jury that “if 
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they believe from the evidence that the debt arose from a cot- 
ton consideration, that is, if the plaintiffs loaned cotton to the 
defendant, to be returned when called for, there was no cause 
of action until a demand was made; and if demand was made 
after June Ist, 1865, then no affidavit of the payment of taxes 
was necessary, but if not madeafter June Ist, 1865, they must 
find for the defendants.” 

The motion for a new trial was overruled by the Court and 
plaintiffs in error excepted and now assign error upon each 
of the aforesaid rulings. 


P. L. Mynatt; Joun J. Fioyp, for plaintiffs in error, 
submitted the following brief: 

Injunction cannot be dissolved except upon rule nisi to show 
cause: Rule of Superior Court, 46. English practice is prac- 
tice here: Code, sec. 3045. Must be upon order nisi: 3 Dan. 
Ch. Pr., 1825; 1 Eden on Inj., 104. 


Crark & Pace; A. M. Speer; PEEPLEs & Howe tt, 
for defendants. 


MonTGOMERY, Judge. 


1, Affidavits of illegality are peculiar to our practice, and 
lie, generally, when under the practice as it existed before the 
law allowing them, it would have been necessary to file a bill. 
The sheriff may receive them and return them to the Court 
having jurisdiction to try the issues made, or if he choose to 
reject them on his own responsibility, he can, and not unfre- 
quently does do so. In the present case, he elected to reject 
_ the affidavit tendered. This left the defendant in fi. fa. to 
choose which one of his remaining remedies he would rely on: 
an injunction, or an action against the sheriff. He chose the 
former, and the Judge granted his application. Had the 
Court jurisdiction at that time? It is not disputed. Could 
the defendant in the equity cause, by his own act, deprive the 
Court of a jurisdiction once acquired? No case has been 
cited where such a thing was ever allowed; and yet that is 
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what is here attempted. After the granting of the injunction, 
the sheriff returned the illegality papers, which seem to have 
remained in his hands, into Court, and then a motion is made 
to dissolve the injunction on the ground that a Court of law 
has now gotten hold of the case. Proceedings are often stayed 
at law because equity has acquired jurisdiction, but the con- 
verse of the proposition certainly has no precedent to sanction 
it. Much less does the fact that a law Court has acquired ju- 
risdiction, require an equity Court, whose jurisdiction has been 
rightfully obtained, to dismiss the cause from its docket. “It 
cannot be left to Courts of law to enlarge or to restrain the 
powers of Courts of equity at their pleasure:” 1 Story’s E. 
J., sec. 64, (7.) 

It is sometimes true in England that equity having acquired 
jurisdiction solely for the purposes of discovery, will not always 
retain it to grant relief—though this is rare. In America a 
Court of equity will never refuse to retain its jurisdiction of 
a case, once acquired for discovery, unless in those States where 
the machinery of the Court is such (as for want of a jury) as 
to prevent a thorough investigation of the issues made; and 
even in those States the more usual practice is to send the 
issues of fact to a Law Court to investigate and report: 1 
Story’s Eq. Juris., 65 to 75; sec. 456. (No such rule prevails 
even in England, where the jurisdiction attaches for purposes 
of injunction.) In the usual course of things, when a Court 
of chancery is applied to, it either has jurisdiction or it has 
not. If it has, nothing a defendant can do can defeat the 
jurisdiction. Here it would be especially inequitable to per- 
mit him to do so, and thus throw the costs of the bill, which 
he compelled the complainant to file, upon the latter. We 
think the principle fairly applies to such a case, that equity 
having acquired jurisdiction will retain it, for all the purposes 
of the case. Indeed, the general rule is that, if originally, the 
jurisdiction has properly attached in equity, in any case, that 
jurisdiction is not changed or obliterated by the Courts of law 
now entertaining jurisdiction in such cases where they for- 
merly rejected it: 1Story’s Eq. J., sec., 64, (i.) This Court 
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has held that where the Legislature gives a specific remedy at 
law, equity jurisdiction ceases: Osborne vs. Ordinary, 17 
Georgia, 123 ; see 3 Georgia, 137 ; 2 Georgia, 151. So far, 
the rule then must be considered as changed in Georgia, but 
no further. Ifthe party injured has, at the inception of his 
suit, a complete remedy at law, under the ruling above referred 
to, he must pursue it. In this case he did so until it proved, 
by act of one of the opposite parties, unavailing. Even in 
eases in which Courts of law and equity have concurrent 
jurisdiction, this Court has decided that the Court first acqui- 
ring will retain the jurisdiction: Griffin vs. Sketoe, 30 Geor- 
gia, 305; and so now the Code provides section 3041. A 
fortiori, where in the inception of the case, equity alone can 
afford a remedy, will it retain the jurisdiction once acquired. 

2. The injunction once granted, it should not have been 
dissolved even in term, without notice to the opposite party. 
Under the English practice an order nisi is granted: 3 Danl. 
Ch. Pr., 1825. And if our own rule of Court (Rule 46) and 
whole spirit of our law upon the subject do not require notice 
in term time, the English practice is of force: Code, 3045. 
We think the better practice is to require the motion to be put 
upon the motion docket, and reasonable notice to be given to 
defendant, the Court to be the judge of what, under the cir- 
cumstances, is reasonable notice. 


3. We see no difference between a loan of cotton and a loan 
of money, so far as payment of taxes is concerned. It isa 
debt owing to the lender, and he should return it at its mar- 
ket value. A promissory note payable in specifics is none the 
less a promissory note, and a debt due by the maker because 
.s0 payable: Code, 2732. Why, then, should not the holder 
pay taxes upon it? The holder, if forced to sue on such a 
note, recovers the value of the articles at the time the note 
falls due, not at the time of demand for payment: Ibid. Hence, 
no demand is necessary to create the debt in such a case. If 
money be loaned on call, is it not a debt on which taxes must 
be paid? What difference can it make if it be cotton so 
loaned? We see none. If this be so, then the plaintiff 
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should attach the affidavit of payment of taxes to the execu- 
tion before he should be allowed to — to levy and sale, 
Judgment reversed. 


McCay, Judge, concurred, but furnished no opinion. 


WarREN, Chief Justice, dissenting. 


I dissent from the judgment of the Court in this case, 
on the ground that the Act of 1870, requiring the payment 
of taxes, is unconstitutional and void. 


Witiram B. Parker, plaintiff in error, vs. Samuet D. 
Irvin, defendant in error. 


1. To avail himself of the statute of limitations, the defendant must 
plead it. 

2. There being evidence to sustain the verdict in this case, a new trial 
will not be granted, on the ground that the verdict is contrary to ev- 
idence. 

Warner, Chief Justice, dissented. 


Attorney and client. Suit for fees. Commissions. Before 
Judge Cote. Bibb Superior Court. October Term, 1871. 


Samuel D. Irvin brought assumpsit against William B. 
Parker for $600 00 alleged to be due as attorney’s fees. The 
defendant pleaded the general issue. 

It appeared from the evidence, that in June, 1866, defend- 
ant placed in plaintiff’s hands for collection an execution is- 
sued from Dougherty Superior Court, on January 20th, 1857, 
in favor of defendant against Henry A. Scott, for the sum of 
$950 00, principal; and dallars, interest, to January Ist, 
1855, with interest from January Ist, 1855; that plaintiff 
learned from sources of information accessible only to himself, 
that Scott had a contract with the Southwestern Railroad to 
cut stringers, by which he was realizing a large sum per 
month, and that by serving a process of garnishment upon 
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the railroad, plaintiff could enforce the collection of the fi. fa.; 
that Scott promised plaintiff to settle Parker’s claim in three 
payments, two of $600 00 each, and one of $557 00; that on 
October 25th, 1866, plaintiff collected from Scott $600 00, of 
which amount he retained $100 00; that on*December 8th, 
1866, Parker wrote to plaintiff the substance of an interview 
and settlement he had had with Scott, the letter concluding as 
follows: “ Resulting in my getting from him two drafts, or 
rather orders, for my certain balance, payable 25th January 
and the 25th of February, on the Southwestern Railroad Com- 
pany ; and for which two orders, executed in my presence, and 
placed in my hands, I was to suspend for the present all fur- 
ther legal proceedings by so directing you, which I now do, 
until further advised by me to proceed, if necessary, hence- 
forth ;” that on December 22d, 1866, plaintiff replied to said 
letter as follows: “ I have been too much engaged in our Court 
since receiving yours, in reference to adjustment of claim on 
Henry A. Scott, to reply. You have a right to do as you 
please with your own, and, of course, what suits you, suits me. 
I only work for my clients’ interest, and in that case, felt per- 
fectly independent of Dr. Scott, and he knew I had him where 
I could force him to do as I desired, and hence his approach- 
ing you in the way that he did. If you ever realize on those 
drafts, I shall congratulate you. As you have taken the case 
out of my hands after I had it secured, I shall expect com- 
pensation, of course, proportioned to the service rendered ;” 
that plaintiff himself never collected on said fi. fa. more than 
$600 00. Richard K. Hines, Esq., and Richard Hobbs, Esq., 
attorneys at law, testified that Scott was insolvent; that the 
usual charges on an insolvent claim were $50 00 retainer, and 
from ten to fifteen per cent. upon the amount collected; that 
collecting $1,800 00, the full amount of an old debt in the 
face of relief, stay law and other repudiating Acts, is worth 
at least $450 00. William E. Smith, Esq., an attorney, tes- 
tified as to the insolvency of Scott; that all collections from 
him was so much made; that he cannot state positively what 
would be a reasonable fee on a collection from Scott. Wash- 
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ington Poe, Esq., an attorney, testified that, under the circum- 
stances, $300 00 would be a reasonable fee for securing the 
claim. James A. Nisbet, Esq., an attorney, testified that, 
under the cireumstances, he would consider twenty per cent. a 
reasonable fee; that in cases of great difficulty, where the de- 
fendant was insolvent, it was the custom to charge a consider- 
ably higher per cent. than in cases where these circumstances 
did not exist. Several letters from plaintiff to defendant were 
introduced in evidence, unnecessary to be here set forth, The 
garnishment affidavit, bond and summons were submitted to 
the jury. No signature is attached to the copy summons, and 
the record fails to disclose that the process of garnishment sued 
out was ever served. 

The following verdict was returned: “ We the jury find 
for the plaintiff $250 00, with interest from suit, exclusive of 
the $100 received.” 

The defendant in propria persona moved for a new trial 
upon the following grounds, to-wit : 

Ist. That the verdict of the jury is contrary to law and 
evidence. 

2d. That the verdict is illegal, null and void in this, that 
the verdict was, as defendant has reason to believe, not in ac- 
cordance with the views and convictions of the jurors of the 
right and justice between the parties, and was not unanimous, 
as the amount rendered for the plaintiff was not the result of 
calculation upon any correct basis whatever, the individuality 
of each juror being merged in a general aggregate mass by an 
early agreement, each juror giving his separate figures and 
adding them all, greatly diversified as to amounts, together, 
and dividing the whole by the number twelve, thus leaving 
private judgment, conscience and law not properly conformed 
to—some of said jurors proposing greatly different améunts, 
and some nothing—the final result, the amount in their ver- 
dict rendered, having been arrived at more by chance-than 
otherwise. | 

The motion for a new trial was overruled by the Court, and 
plaintiff in error excepted and assigns said ruling as error. 
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L. E. BLECKLEY, for plaintiff in error. 
B. & W. B. H111, for defendant. 
MonTGOMERY, Judge. 


1. It is hardly necessary to elaborate the decision of the 
Court on the first point made in this case, that to avail himself 
of the statute of limitations, a defendant must plead it: Code, 
3604. 

2. The evidence shows that but for the services rendered 
by the plaintiff, (the defendant in error,) Parker would not 
have received his money. Several attorneys of high standing 
testify that the services rendered were worth from $300 00 to 
$450 00, or, to use the exact language of one of them, that 
under the circumstances, he would consider twenty per cent. a 
reasonable fee—one only putting it at as low as $300 00. The 
fact that Parker himself received the money directly from his 
debtor, can make no difference. By whose skill was the debtor 
forced to pay, is the controlling question. It must be a pre- 
judiced mind, indeed, that can read the testimony and come 
to any other conclusion than that the steps taken and threat- 
ened by the attorney forced the payment of the entire debt, 
as well that collected by the attorney, as that collected by 
Parker. So the jury seemed to think, and there is abundant 
evidence to sustain their verdict. 

Let the judgment be affirmed. 


McCay, Judge, concurring. 


A majority of this Court are of opinion that there is suffi- 
‘cient evidence to support this verdict, and that under the rule 
so often asserted by this Court, the judgment of Judge Cole, 
refusing a new trial ought not to be disturbed. The evidence 
to our mind is conclusive that Mr. Irvin ought to be paid for 
the collection of all this money. It was a mere subterfuge for 
Parker to step in after Irvin had enclosed Scott so completely 
in his net that escape was impossible. The success of Mr. 
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Irvin in his undertaking to get that much money out of an 
insolvent debtor in these days, is not only to be admired, but 
ought to be paid for. It displayed a knowledge of human 
nature, of the law and of the man he had to deal with, and a skill 
in handling the means within his reach, that, considering the 
success of his movements, deserves a more than ordinary remu- 
neration. The jury found on the testimony of three witnesses, 
all of whom testify that under the circumstances proven, his 
services were worth at least as much as the jury has found. The 
jury as well as this Court must go by the proof. Ifasmaller 
amount was the proper value, it should have been proven. 
This Court has no right to determine from its own knowledge 
of the value of work that the witnesses over-estimated it. 
But there is evidence in the record showing that Mr. Par- 
ker recognized the value of Mr. Irvin’s services at about 
the same rate as that fixed by the jury. Mr. Irvin charged 
$100 00 for the first amount collected, and sent the balance to 
Mr. Parker. Parker took the money, found no fault with the 
charge, and was probably very well satisfied. Here was notice 
of Mr. Irvin’s charge, and here was Parker notified of it, and 
finding no fault ,»making no objection. The evidence is, to our 
minds, conclusive, as we have said, that Mr. Irvin’s services 
and Mr. Irvin’s skill and management procured the payment 
of this whole debt. He had forced Scott to promise to pay 
the debt by installments, in orders on the Southwestern Rail- 
road Company. Scott had paid one installment, and with 
Irvin’s hand still upon him, he tries his skill on Parker. He 
blusters—talks very independently—scares Parker, and gets 
two months indulgence from him, for at last that is about all 
the change that was made in the original agreement with Irvin, 
and it is to be noted that Parker, in order to keep Scott to his 
promise, still keeps the impending garnishment hanging over 
his head. 

Altogether we think Mr. Parker has no ground to complain. 
By Mr. Irvin’s skill, prudence and knowledge of the art of 
collecting money he has got a large debt, that all the testi- 
timony shows was apparently hopeless, paid, and he hone, 
Vou, xiv, 27, 
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as it seems to us, a want of a proper consideration of the cir- 
cumstances to refuse to pay what men skilled in such matters 
say it is worth. 


WarnEp, Chief Justice, dissenting. 


This was an action brought by the plaintiff, as an attorney 
at law, against the defendant to recover an account of $600 00 
for professional services, alleged to have been rendered the 
defendant in collecting an insolvent claim on one Scott for 
$1800 00. On the trial the jury found a verdict for the plain- 
tiff, for the sum of $250 00, with interest from the commence- 
ment of the suit, exclusive of the $100 00, which the plain- 
tiff had previously received from the defendant, making the 
sum of $350 00, for the services rendered in the case. The 
defendant moved for a new trial on the ground that the verdict 
was contrary to law and the evidence, and because the plain- 
tiff’s account was barred by the statute of limitations, which 
motion was overruled by the Court and the defendant excepted. 
It appears from the evidence,of the plaintiff, that the defend- 
ant placed in his hands an execution in his favor, against Scott 
for about the sum of $1800 00, fur collection in the month of 
June, 1866; that he learned from sources of information ac- 
cessible only to himself, that Scott had a contract with the 
Southwestern Railroad to cut stringers, by which he was 
realizing a large sum per month, and that by garnisheeing the 
railroad company he could enforce the collection of the fi. fa; 
that he sued out a summons of garnishment against the rail- 
road company in terms of the law, but which does not appear 
to have been served upon the railroad company. There is no 
positive evidence in the record that the plaintiff notified Scott 
that he had sued out the summons of garnishment, but it is a 
fair presumption from the facts disclosed therein, that he did 
so notify him. Scott promised the plaintiff, as the attorney of 
Parker, to settle his claim in three payments; two of $600 00 
each, and one for $557 00. On the 25th October, 1866, the 
plaintiff collected from Scott $600 00; $500 00 of which was 
paid over to defendant, plaintiff retaining $100 00 in his hands. 
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In December thereafter, Parker, the plaintiff in fi. fa., wrote 
to Mr. Irvin that he had met with Scott and negotiated a set- 
tlement with him for the balance due on the fi. fa., Scott 
giving him his two drafts on the Southwestern Railroad Com- 
pany, payable 25th January and 25th February next there- 
after, and instructed Mr. Irvin, as his attorney, to suspend all 
further proceedings in the matter, unless advised differently _ 
hereafter. After the receipt of this letter, Mr. Irvin, on the 
22d December, 1866, wrote to the defendant, Parker, “that he 
had a right to do with his own as he pleased, and of course 
what suits you suits me. If you ever realize on those drafts, 
I shall congratulate you. As you have taken the case out of 
my hands after I had it secured, I shall expect compensation, 
of course, proportional to the services rendered.” There is 
no evidence in the record that the plaintiff secured any part 
of the debt, which remained due after the collection of the 
$600 00, but on the contrary, the evidence is that Parker 
secured it. 

The plaintiff introduced as witnesses W. Poe, Esq., J. M. 
Nisbet, Esq., Richard K. Hines, Esq., Richard Hobbs, Esq., 
and W. E. Smith, Esq., attorneys at law. Mr. Poe testified, 
that under the circumstances, he would consider $300 00 a 
reasonable fee for securing the claim. Mr. Nisbet testified, 
that under the circumstances, he would consider twenty per 
cent. a reasonable fee, that in cases of great difficulty, when 
the defendant was insolvent, it was customary to charge a 
higher per cent.’ The testimony of the other witnesses was 
substantially the same as to the value of the services under the 
circumstances, that is to say, the securing and collection of 
the full amount of the debt for the benefit of the plaintiff by 
the attorney, out of an insolvent debtor. The plaintiff in 
this case seeks to recover from the defendant, for professional 
services actually rendered in the collection of an insolvent claim, 
and there being no special contract, he can recover nothing 
more: Code, 441. The fundamental error on the trial, is in 
the assumption that an attorney at law is entitled to recover 
from his client for his professional services, in, proportion, as 
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his client has been benefited by his services, instead of what 
the services actually rendered were worth, especially when the 
evidence shows that only one-third of the debt was collected 
by the plaintiff. The money due on the fi. fa. was the prop- 
erty of Parker, the defendant, and his attorney who was em- 
ployed by him to collect it had no legal right or claim to it. 
The attorney was entitled to be paid for the services actually 
rendered his client, whether the money due on the fi. fa. had 
been collected or not. An attorney is entitled to recover from 
his client (in the absence of any special contract) for the pro- 
fessional services actually rendered, whether the client is sue- 
cessful in his suit or not. The section of the Code before 
cited declares, “where no special contract is made, the attorney 
may recover for the services actually rendered.” In this case 
there was no special contract for the collection of the fi. fa. 
When it was placed in the attorney’s hands for collection, he 
was legally bound to exercise all his professional skill and 
knowledge to produce that result ; that was the object for which 
he was employed, and if he had failed to do so he would have 
been derelict in the discharge of his professional duty. In the 
absence of any special contract to the contrary, Parker, the 
client, had the clear lega] right to control his own debt, and 
to have made the settlement with Scott, if, in his judgment, it 
was for his interest to do so; and Mr. Irvin, in his letter of the 
22d December, clearly recognized that right. What services 
were actually rendered by Mr. Irvin in this ease? He sued 
out a summons of garnishment against the Southwestern Rail- 
road Company, which was never served, obtained Scott’s 
promise to pay Parker’s debt in three installments, one of which 
only he collected, (to-wit:) $600 00, and paid the same to 
Parker, less $100 00, which he retained ; wrote several letters 
to Parker about the claim, and that is all, so far as the record 
discloses. There is no evidence in the record what those ser- 
vices actually rendered were worth. The attorneys who testi- 
fied in the case, stated that under the circumstances, they would 
consider $300 00, or twenty percent., a reasonable fee. What 
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were the circumstances on which they founded their opinion? 
The main circumstances appear to have been, that Scott was 
insolvent, and Parker got his money, two-thirds of which he 
collected himself, under the arrangement he made with Scott 
for its payment. This testimony does not prove what the 
services actually rendered by the plaintiff were worth, as the 
law requires. The opinion of the attorneys who testified in 
the case, was evidently based on the assumption that the plain- 
tiff secured and collected the whole debt, whereas, the evidence 
in the record clearly shows that he only secured and collected 
one-third part of it, Parker himself, having secured and col- 
lected the other two-thirds. If Mr. Irvin had madea special 
contract with Parker to collect the fi. fa. for twenty per cent. 
on the amount, or for any other specific sum, and Parker had 
interferred and settled the same with Scott without his know- 
ledge and consent, then Mr. Irvin, as his attorney, could have 
required him to pay the amount he agreed to pay. In other 
words, Parker could not defeat his right under his special 
contract, by a settlement of the claim; but there was no spe- 
cial contract, and the plaigtiff can only recover, under the 
law, for the services actually rendered. 

In my judgment, the verdict rendered by the jury in this 
case is contrary both to the law and the evidence. Under the 
law, the plaintiff was only entitled to recover for services ac- 
tually rendered, and the evidence does not show what the ser- 
vices actually rendered in the case by the plaintiff were worth. 

The law has wisely declared the rule in all cases where no 
special contract is made between attorney and client, and the 
Courts should enforce it. The object of the law was to pre- 
vent the introduction of just such hypothetical and specula- 
tive testimony, in relation to attorneys’ fees, as was introduced 
on the trial of this ease, and to confine the investigation to 
the services actually rendered by the attorney. The statute 
of limitations was not pleaded in the Court below, and there- 
fore, could not properly be considered by the Court., 

In view of the facts contained in the record and the law 
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applicable thereto, I am of the opinion that the judgment 
of the Court below should be reversed, and a new trial gran 


ed. 


Camp & Kemp ef al., plaintiffs in error, vs. S. Mayer, as- 
signee, et al., defendants. in error. 


1. An analysis of sections 3042, 3082, 3083, 4243, and 4144, of Irwin’s 
Revised Code, shows that when an auditor or master in ehaneery makes 
a report upon matters of aceount referred to him, the party against. 
whom the report operates may file two classes of exceptions: first, for 
alleged errors of law on the part of the referee ; secondly, for alleged 
errors in his report as te the faets found. The first is for the exclusive 
eonsideration of the Court, under section 3083. The facts found by 
the report are for the consideratian of the Court in the first instance, 

_ after which, if approved by him, the report becomes prima facie evi- 
dence of their truth, subject to be overthrown by testimony before th 
jury. 

. On the trial of issues raised by exceptions to an auditor's report, 

’ which has been approved by the Judge, the facts reported will be taken 
as true, unless rebutted by evidence, or unless the record shows that 
evidence to rebut thenr was offered affd illegally rejected by the Court. 

% An assignment for the benefit of creditors by an insolvent debtor, the 
terms of which contemplate that it is to be signed by all the ereditors, 
is binding on none unless all sign. . 

4. Where such an assignment has been agreed to by a portion of the cred- 
itors, who file a bill to enjoin other creditors, (whose claims are in 
judgment, and who are proceeding to levy on the property assigned, ) 
and compel them to ceme in under the assignment, an assent by the 
latter to an order granting the injunction, appointing a receiver, and, 
also, an auditor, to audit the accounts and report upon their amounts 
and priorities, will not amount to an assent by the levying creditors to 
the assignment, even though they may not have filed any plea, dumur- 
rer, oranswer to the bill. 

5. If the Judge holds, erroneously, that an assignment partially exe- 
cuted, as above indieated, is the law of the case, but that by its provi- 
sions, the assets were to be divided according to legal priorities, and 
the judgment of the Court, (to whom both the law and facts were, by 
agreement, submitted without a jury,) so divides them, this Court wilk 
not grant a new trial, even though the construction of the terms of the 
assignment by the Judge was incorrect, and there was no exception 
taken by the opposite party to his ruling, that the assignment was the 
law of the case. 
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6. Laborers’ liens, under the Constitution, attach from the time of the 
performance of the labor. Their inception is not postponed until fore- 
closure, 

7. Partnership assets must first satisfy partnership debts, before individ- 
ual debts, or debts of a former partnership of which one of the present 
firm was a member, can be paid. 

8. Where an exception to an auditor’s report directly contradicts the re- 
port, the former should be supported by proof. 

9. It is not necessary, under our practice, that an auditor should append 
to his report the evidence on which it is based. 

Warner, Chief Justice, dissented. 


Exceptions to report of auditor or master. Chancery prac- 
tice. Laborer’s and mechanic’s lien. Partnership assets. 
Assignment by insolvent debtor. Before Judge StRozrER. 
Dougherty Superior Court. May Adjourned Term, 1872. 


For the facts of this case, see the opinions. 


D. H. Pope; Hives & Hosss, for plaintiffs in error. 


Vason & Davis; G. J. Wricut; L. P.'D. WARREN; 
F. M. Harper, by Cuark & Goss, for defendants. 


MontTcGoMERY, Judge. 


In October, 1871, Schaub & Lawton, contractors on the 
Brunswick and Albany Railroad, failed. On the 31st of Oc- 
tober, they made an assignment of all their property for the 
benefit of their creditors, of which instrument the following 


is a copy : 


“ GEORGIA—DovuGHErRTy County: 


“This indenture, made between George Schaub and Henry 
R. Lawton, parties using the firm name and style of Schaub 
& Lawton, of the one part, and Samuel Mayer, of the second 
part, and the creditors of Schaub & Lawton, of the third part, 
witnesseth, that the said Schaub & Lawton, for and in consid- 
eration of the sum of $1 00, to them in hgnd paid, and for 
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the payment of all their just debts, and to prevent waste of 
their valuable property by useless litigation, being themselves 
unable to meet their obligations by the unexpected failure of 
H. I. Kimball & Company, do hereby give, grant, assign, and 
transfer to Samuel Mayer, of Dougherty county, in said State, 
and his assigns, the following property: Two work horses, one 
roan and one dun ; thirty-eight mules—{these mules and horses 
in possession of the employees of said Schaub & Lawton, on the 
line of the Brunswick and Albany Railroad, from Albany to 
the end of their line, in Randolph county, but to be assembled 
at one place near Albany ;) also, one four-horse wagon and 
harness, (four sets;) four two-horse wagons, and two sets of 
harness for each wagon ; thirty-six working dump carts, and 
one set of harness for each cart ; one steam engine and fixtures 
and appurtenances, consisting of boiler, shafting, ete. ; three 
pile drivers and appurtenances, (one at Chickasawhachie, two 
at Tallahassee ;) one lot carpenter’s teols; thirty-five tents, 
now in possession of their hands; one large lot of grading 
tools, consisting of shovels, picks, mattocks, wheelbarrows, 
axes, hoes, etc., used by their hands; one large lot of cooking 
utensils ; one large lot of commissary utensils, such as scales, 
knives, ete. ; two sets blacksmith’s tools—all of which prop- 
erty is scattered on the line of the said Brunswick and Albany 
Railroad, on their work as aforesaid. To have and to hold 
said property to him, said Samuel Mayer, upon trust, to adver- 
tise thirty days for all elaims against said firm of Schaub & 
Lawton, and upon ten days’ notice, to sell said property, at 
public or at private sale, as said Mayer may determing to be 
best ; and upon such sale, to equally divide the proceeds thereof 
between said creditors of Schaub & Lawton, and take up said 
claims (as a voucher for himself,) to the amount thereof, deduct- 
ing all expenses incurred by him; and the said Mayer, on his 
part, accepts this trust, and agrees to carry it out effectually 
and faithfully. And all of the creditors of said Schaub & 
Lawton agree to this assignment, as witness their signatures 
thereto; but said Mayer proceeds and sells said property, 
whether they congnt or not. 
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“Tn witness, the parties have hereto set their hands and 
seals, this the 31st day of October, 1871. 
“ Attest: 
“R. K. HINES, N. P. [1. 8.] 
(Signed) “Scnaus & LawrTon, [u.s.]. 
“G. J. WRIGHT, [L. s.]. 
“ Attorney for Speight, Sullivan et al. 
“SAMUEL MAYER & CoMPANY, [L. 8.] 
“'Vason & Davis, [L. 8. } 
“ Attorney for Walker & Kindrick. 
“Camp & Kewp, [L. s.] 
“ ATKINSON & Company et al., [L. s.] 
“FF, M. Harper, per D. A. Vason, [L. s.] 
“ For Dawson creditors.” 


On their failure, sundry laborers, either in their own im- 
mediate employment or that of their sub-contractors, sued out 
ji. fas. on their alleged laborers’ liens, under the Act of 1869— 


many, if not all of them, before an Ordinary. The assign- 
ment was not signed by all of the judgment creditors of Schaub 
& Lawton. Upon the suing out and levy of the laborers’ 
fi. fas., the assignees and certain creditors, who had signed the 
instrument, filed a bill to carry out the assignment, and pray- 
ing an injunction against the levying creditors, alleging that, 
“your orators had well hoped that said parties (meaning the 
levying creditors) would not have acted thus to defeat the very 
object in making such assignment, but would have come in 
and accepted their debts under said assignment. But now so 
it is, may it please your honor, that the said parties and their 
confederates, on first one pretense and then another, continue 
their illegal course, and refuse to”—i. e., refuse to accede to 
the terms of the assignment. Some of the creditors, after the 
bill was filed, seem to have come in and signed it. All never 
did. The bill also prayed the appointment of a receiver. 
No answer was filed, but all the creditors, including one hold- 
ing a United States Court fi. fa., issued on a judgment ob- 
tained April 22d, 1869, against Mosher, Thomas & Schaub, 
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(of which firm Schaub was formerly a member,) came in by 
their counsel and agreed to an order granting the injunction 
as prayed for, appointing a receiver, and that an auditor be 
appointed to hear proof of the amount and priority of each 
claim. The auditor, after hearing evidence, made his report, 
in which he says “he has carefully examined and weighed all 
the evidence submitted to him by the parties in interest. This 
evidence consisted principally of the claimants, defendants, 
the clerks of defendants, the books of defendants, the evidence 
of sub-contractors, and documentary evidence.” His finding 
is in favor of the priority of the laborers’ liens. To that re- 
port, the following exceptions were filed : 


“S. MAYER vs. ScHaus & LAWTON. 


“‘And now comes Hines & Hobbs, attorneys for sundry credi- 
tors, and file the following exceptions to the said report of the 


said auditor: 

“st. Because said fund coming into Court under a deed of 
assignment, all creditors claim pro rata under that deed, and 
after paying Court eost, auditor’s fees and attorney’s fees, there 
is no_preference or priority in favor of any creditor, but they 
must all come in pro rata, and so much of said report as gives 
any preference is illegal. 

“2d. Because if there is any priority or preference, the lien 
of the fi. fa. of John Vogt & Company vs. Mosher, Thomas 
& Schaub, dated 1st November, 1869, for $2,315 05, is the 
oldest lien against said G. Schaub, and should be paid before 
any other debt whatever in said case and said auditor’s report, 
giving no lien to said fi. fa., is illegal. 

“3d. That said laborer’s liens have no lien, except from the 
date of their foreclosure, and being subsequent to the assign- 
ment, which earried the title out of Schaub, they have no lien 
in this case, and that said lien fi. fas. are illegally issued, 
being issued by the Ordinary of Terrell county, who had no 
authority to issue them. 

“4th, That said report does not show any testimony, show- 
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ing that the said pretended liens were in favor of persons who 
absolutely or by themselves did the work. 

“5th. And for further objections to the auditor’s report, we 
say that the evidence showed that the most of the laborers 
were the hands of the«sub-contractors, and if they had any: 
lien they only had a lien upon the property of the sub-con- 
tractors and not a lien upon the property of Schaub & Lawton. 

“6th. That it appeared by the testimony of G. Schaub and 
R. A. Hatcher before said master, that the laborers who claimed 
‘a lien on said firm of Schaub & Lawton worked for W. L. 
Burgay and other sub-contractors, that they did not work for 
Schaub & Lawton, but Schaub & Lawton gave due bills for 
the amounts by Hatcher, agent, and assumed the debts, and 
charged the amounts to each sub-contractor on their books.” 


“EXCEPTIONS TO AUDITOR'S REPORT. 

“Samuel Mayer, assignee, Camp & Kemp, Speight et al. vs. J. 
W. Kemp, sheriff, and Atkinson & Company, of Dougherty 
county, sheriff of Terrell, and sheriff of Randolph. 

** Brit For Injunction, erc., Dovucuerry Superior Court. 

“ And now comes Samuel Mayer, Kemp & Camp, and 
Speight and except to the report of the auditor, William E. 
Smith, on the following grounds: 

“1st., Because the assignment made by defendants trans- 
ferred the property to the creditors generally, without any 
preference or priority to any party, but to be equally distribu- 
ted among all the creditors; that no lien of a laborer or 
mechanic kaving been foreclosed prior to said assignment, the 
liens by the terms of assignment were lost, and they, there- 
fore, except to the report so far as it prefers the laborer or 
mechanic to other creditors. 

“2d. Because the report allows the laborers a priority over 
exceptors, when the claims are for provisions farnished—mate- 
rial furnished, and stand on the same footing with laborers, 
even without assignment. 

“3d. Because the report allows the laborers and mechanics 
more than are really due them, and we except to the report on 
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that ground, and further, because the auditor refused to allow 
proof as to the amount due the laborers by the introduction 
of the original books of entry of defendants, the same being 
made up from the weekly reports of the foremen in the employ 
of defendants—the foremen having scattered to parts unknown 
and their evidence not being at the time attainable. 

“G. J. WRIGHT, 

“D. H. Pops, 

“Hines & Hosss, 

“ Exceptors’ attorneys.” 


“ And now comes Camp & Kemp and other creditors of 
Schaub & Lawton, and by way of amendment to their ex- 
ceptions, filed for further exception, say : 

“1st. That said report fails to furnish the evidence on which 
the auditor allowed the claims reported in the case of each 
and every laborer, mechanic and carpenter—that it simply 
calls the claimant a mechanic, laborer, overseer or carpenter, 
without giving the proof necessary to constitute such a voca- 
tion or eccupation—that such a thing as a laborer and other 
occupations cannot be made to exist by imagination in the 
Courts, but the fact must be made to appear by competent 
proof, which the report fails to show, and on which point this 
Court could make no decision without the evidence, and that 
those laborers were laborers of sub-contractors. 

“2d That if the evidence was appended to the report it would 
show that nearly or all the laborers or a great many of them 
were the laborers of sub-contractors, and: not employed by 
Schaub & Lawton, and that Schaub & Lawton were not di- 
rectly interested or liable for the payment of the hands, and 
that the auditor erred in allowing the lien. 

. “3d. That Schaub & Lawton were not directly liable for 
the wages due laborers of sub-contractors, and the evidence, 
if appended, would so show. 

“Ath. That the report should show all the evidence on each 
claim, so this Court could see that all the points were legally 
decided by the auditor, which it fails to do, and which evi- 
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dence the auditor failed to attach, and that the report fails to 
show that the deed of assignment was before the auditor, and 
the points made that the assignment gave all the property to 
the creditors equally, and that the creditors objected to any 
priority to laborers, and that there was an agreement that the 
creditors should have the money pro rata. 

“D. H. Pops, 

“G. J. WRIGHT, 

“HINES & Hopss, 

Exceptors’ Attorneys.” 


Which were submitted by agreement to the Court, without 
a jury, and were by him overruled, and the report made the 
judgment of the Court. 

It does not appear that any evidence was offered to sustain 
the exceptions. Upon their being overruled the bill of ex- 
ceptions was sued out, and among the assignments of error 
the following appears : 

“3d. That the Court after holding properly that the deed 
of assignment from Schaub & Lawton to Samuel Mayer was 
the law of the case as to priority, erred in construing the 
words ‘ equally divide the proceeds between said creditors,’ in 
said deed of assignment to mean equally divide according to 
the priorities created by law, and then holding that Vogt & 
Company had no lien on the fund.” 

The question for this Court to determine, is whether the 
Court below erred in overruling each and every exception to 
the auditor’s report, and in making it the judgment of the 
Court. 

I. To determine this, it is necessary to construe the 3042d, 
3082d, 3083d, 4143d, and 4144th sections of the Code. An 
analysis of these somewhat conflicting sections results, it ap- 
pears to me, as follows, where matters in issue are referred to 
a master or auditor: 

Ist. The referee is to hear evidence, investigate accounts, 
and report: Sections 3082, 4143. 

2d. The report so made may be objected to on the ground 
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of illegal rejection or admission of evidence, or any other 
ground impeaching its propriety, which objections shall be 
heard and decided by the Court. The report, if accepted by 
the Court, is to be admitted, on the trial before the jury, as 
evidence, “with such instructions, as to the effect to be given 
to it, as the Court shall give under the circumstances of each 
cease :” Section 3083. 

3d. After allowance by the Court, the report is, prima facie, 
the truth as to the facts reported, but the party against whom 
it operates may file his exceptions within the time allowed by 
the Court, and the truth or falsity of the facts found by the 
report is submitted to a jury, who are to pass upon each ex- 
ception, so far as it excepts to the facts reported, seriatim: 
Sections 3042, 4144. What are the “objections” to be heard 
and decided by the Court under section 3083? None but er- 
rors of law, on the part of the master, as I understand it. 
No other reading suggests itself which will reconcile this sec- 
tion with sections 3042 and 4144. The latter part of the sec- 
tion would seem to warrant this interpretation. The report, 
when finally accepted by the Court, shall be admitted as evi- 
dence to the jury, with such instructions as to the effect to be 
given to it as the Court shall give under the circumstances of 
each case. Exceptions, then, to a master’s or an auditor’s re- 
port, are of two classes: first, exceptions for alleged errors of 
law ; secondly, exceptions for alleged errors of fact. Upon 
the first, the Court alone is to pass, under section 3083. Upon 
the second, the Court passes, in the first instance, when, if ap- 
proved by him, they are, prima facie, true, subject to be over- 
turned by testimony before the jury. In practice, 1 have never 
known, where the exceptions are to facts found, the exceptions 
formally submitted to the Court for its approval, in the first 
instance, as required by section 3042. The proceedings are 
always conducted under section 4144, which does not require 
the exceptions to be approved by the Court in the first instance. 
This may be accounted for by the fact, that a reference is sel- 
dom had, unless the case involve matters of account, and sec- 
tion 4141 applies specially to that class of cases, A part of 
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the exceptions in this case come under one of the two classes 
above mentioned, and a part under the other. The exceptions 
for alleged error of law on the part of the auditor, may be 
thus stated : 

Ist. Because he found the assignment invalid as against 
creditors claiming liens; or, which is the same thing, because 
he interpreted the assignment as providing for a division , 
among the creditors according to the priorities established by 
law. 

2d. Because he found against the priority of the United 
States Court execution over all others, and especially found it 
inferior to the laborers’ liens. 

3d. Because he found that the laborers’ lien attached from 
the date of the work done, and was not postponed until fore- 
closure, and that the foreclosure before the Ordinary was legal. 

4th. Because the auditor refused to allow proof, as to the 
amount due to the laborers, by the introduction of the original 
books of entry of Schaub & Lawton. 

5th. Because the auditor failed to attach to his report the evi- 
dence upon which it is founded. The exceptions to the facts 
found are numerous, but may be classed under one head, to- 
wit: because the finding is contrary to the evidence. 

II. I will dispose of the last first. If it be true that any, 
or many, of the findings upon the facts are untrue, the report 
was only prima facie evidence of their truth, and the objectors 
should have introduced, or offered to introduce, proof to re- 
but it. The record fails to show any such effort on their part. 

III. Was any error of law committed by the auditor? If 
he held the assignment invalid, I think the ruling correct, be- 
cause by its terms it could only be binding on any one when 
signed by all the creditors. The bill itself states that many 
refused to sign. Some signed after the filing of the bill, but 
all never have signed. If one refuse, it fails to bind any. If 
the auditor held the assignment valid, but gave an erroneous 
interpretation to it, to-wit: that under it the debts were to be 
paid according to legal priorities, the error is immaterial—a 
correct result is arrived at. 





424 SUPREME COURT OF GEORGIA. 


Camp & Kemp et al. vs. Mayer et al. 





IV. But it is said the bill having been filed to carry the 
assignment into effect, and the contesting creditors having 
come in under it, and agreed to be enjoined and to refer to an 
auditor, they must be taken to have assented to the assign- 
ment. I cannot see this. They were brought into Court by 
compulsory process. As I view it, the consent order was 
solely intended to expedite the case, no one waiving any rights 
not embraced in the order. The bill seeks to enjoin the levy- 
ing creditors upon the express ground that they refuse to agree 
to the assignment. The consent to this order can hardly 
commit them more than a demurrer to the bill would have 
done, and this would only admit that they did refuse to be 
bound by the assignment. Again, how can this consent order 
commit the defendants to an equal division of the proceeds of 
the property any more than it commits their opponents to a 
division according to legal priorities? The order requires the 
auditor to report upon the legal priorities of the debts. Where 
the necessity of such a report if all had agreed to an equal 
division? Indeed, the main object of the reference seems to 
have been the ascertainment of the legal priorities. No diffi- 
culty appears to have existed in ascertaining the amounis of 
the various claims; for the auditor in his report says, “there 
has been but little difficulty in ascertaining the amounts due 
claimaints, as in most cases the amounts were agreed to, or 
the evidence was so clear as not to admit of much doubt. The 
only difficulty experienced by the auditor was in ascertaining 
and fixing the lien of respective claimants. This he has done 
to the best of his ability in view of all the circumstances and 
cénflicting rights.” In the light of this statement of the au- 
ditor, it is submitted that the consent order of reference com- 
mits the parties much more thoroughly to the position that 
the division was to be according to legal priorities than that it 
was to be pro rata among all the creditors. The bill was not 
taken pro confesso, and if it had been I apprehend neither 
complainants, nor their counsel, in their absence, would have 
sworn that the levying creditors had agreed to be bound by 
an assignment which they had refused to sign. Those credi- 
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tors were present in Court, through their counsel, asserting 
their right to priority of payment; that because they failed 
to embody their defense (which consisted in a single legal 
proposition) in a written answer, they should therefore be held 
to have assented to the assignment, which the bill alleges they 
refused to do, and this in the absence of any order, even, 
taking the allegations of the bill as confessed, strikes my mind 
as a sonfewhat startling legal proposition. The truth evi- 
dently is, that no point was made on the want of an answer, 
and the counsel proceeded to argue the legal question without 
regard te the state of the pleadings. A loose practice, per- 
haps, but not quite so pregnant with such momentous conse- 
quences as is claimed by, what appears to me to be a too close 
adherence to the forms of proceedings. Nor can I see that a 
failure to move a dissolution of the injunction committed the 
levying creditors to the assignment. They were quite will- 
ing that the scattered property should be collected by a re- 
ceiver and sold to the best advantage, instead of having to 
levy on it along a long line of railway, wherever found, and 
to sell it at great sacrifice, thus exhausting the assets without 
paying the debts. But they were all the time insisting on the 
priority of their liens. To use a favorite expression of the 
learned lawyer whose views igon this subject I am combat- 
ting, to consent “that the injunction prayed for should be 
granted, the property included in the deed of assignment sold, 
the funds arising therefrom be distributed according. to the 
evidence and the law,” is one thing; to assent to be bound by 
the assignment and waive priorities, is another, and quite a 
different thing. In short, the whole case is embraced in the 
following nutshell, and was so understood by counsel: Did 
Schaub & Lawton have the power to bind, and did they bind, 
etc., their creditors, against their consent, by the assignment? 
And this depended on whether the laborers’ liens took effect 
from the time of performance of the labor, or only from the 
time of foreclosure; and upon the language of the assignment. 
If the lien took effect from performance, the assignment could 
not divest it. If only from foreclosure, and the language of 
VoL. XLvil. 28, 
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the deed made an unconditional transfer, it did bind all the 
laborers who had not foreclosed before the assignment. A de- 
cision that the lien took effect from performance settled the 
case, otherwise, the interpretation of the instrument controlled. 

V. It may be well just here to notice one of the arguments 
of plaintiff in error. It is urged, that as the third assignment 
of error alleges that the Judge held the agreement to be the 
law of the case, and no exception was taken to the rtlling, the 
defendants in error are bound by it, as the Judge certifies to 
the truth of the bill of exceptions, that, therefore, the only 
point just here for this Court, is whether the Court below in- 
terpreted the language of the assignment correctly. It will 
be recollected, that the Judge sat as both Judge and jury. 
Let us suppose a jury, and analyze his action thus: The com- 
plainants offer the assignment in evidence. It is admitted 
over the objection of the creditors who have not signed, and 
others who interpret it as effective only if all creditors sign it. 
The Judge charges the jury, that the assignment means that 
the division under it is to be made according to the legal pri- 
orities of the debts, and the jury render a verdict in accord- 
ance with the,charge. The defendants, under the interpreta- 
tion of the contract by the Court, do not except to his ruling, 
admitting it in evidence. Complainants except, and allege 
the Court erred in his construction of the instrument. This 
Court is of opinion, that he did err in his interpretation of the 
assignment, but are also of opinion, that the instrument, not 
having been signed by all the creditors, and Schaub & Lawton 
not having any power to divest laborers’ liens without the 
consent of the laborers, ought never to have gone to the jury, and 
that their verdict is legally right. Would a new trial be 
granted? I think not, because a new trial could be of no 
service to complainants, under the interpretation now placed 
upon the assignment by this Court. It would necessarily be 
rejected as evidence on the second trial, and with it complain- 
ants’ whole case falls. A new trial will not be granted, of 
course, for misdirection of the Judge, if it appears that justice 
has been done: 33 Georgia, 173, 207; 2 Tidd’s Pr., 908, (n.,) 
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and authors cited. Nor where a different verdict would not 
be allowed to stand: 30 Georgia, 278, 476, 958; 16 Georgia, 
368. 

VI. I will next consider the third alleged error of law on 
the part of the auditor, as by that the second must be con- 
trolled. The laborer’s lien attaches from the time the work 
is done, and is not postponed until foreclosure: 43 Georgia, 9. 
So, at least, says one member of the Court in the case cited ; 
and, after carefully reading the Constitution, I am compelled 
to agree with him. That provides that mechanics and laborers 
shall have liens upon the property of their employers for labor 
performed or material furnished, and the Legislature shall pro- 
vide for the summary enforcement of the same. But suppose 
the Legislature fail to provide for the summary enforcement 
of the lien, does it follow that it cannot be enforced? Could 
not the mechanic or laborer go into a Court of law or equity, 
as the case might require, and ask that it be enforced? If 
this is so, and the lien does not exist until foreclosure, wherein 
does it differ from the lien of an ordinary judgment in the 
case supposed? The mere neglect of the Legislature to pro- 
vide a summary remedy, would deprive this class of persons 
of a constitutional right. The policy of this law may be very 
questionable, as argued. This Court is not the judge of that. 
Nor does it follow, because these liens date from the time of 
the performance of the work, that, therefore, they override the 
claims of bona fide purchasers without notice. But that ques- 
tion is not now before us. If, then, the lien dates from the 
time of performance of the work, it makes little difference 
whether the Ordinary is a proper officer before whom to fore- 
close the lien or not, so far as this case is concerned. It seemed 
to be conceded on the argument, that if the laborers’ liens at- 
tached from the performance of the labor, that they ante-dated 
the judgment of the United States Court. There is, however, 
another completely satisfactory reason why they should take 
precedence of that judgment, 

VII. To-wit: partnership assets must first satisfy partner- 
ship debts before individual debts, or debts of a former part- 
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nership, of which one of the present firm was a member, ean 
be paid. The converse of this proposition is also true at com- 
mon law: 3 Kent’s Com., 64-65, (8 Ed.) The converse, but 
not the rule itself, has been modified in Georgia: Code, 1908. 

VIII. If the fourth alleged error is true, I am inclined to 
think it would be a good ground for reversing the judgment 
of the Court below. But it is directly contradicted by the re- 
port of the auditor. He says he examined and weighed all 
the evidence submitted by the parties, and that it consisted, 
among other things, of the books of the defendants. No ex- 
ception is filed to his report upon the ground that his state- 
ment is untrue in this respect, unless the one now under review 
be considered as inferentially charging it to be untrue, and if 
so, it is to that extent an exception to a fact reputed, and 
should have been supported by proof. 

IX. Lastly, I know of no rule under our practice, requir- 
ing the auditor to append to his report the evidence upon 
which it is based. The report is, prima facie, true, and the 
onus is upon the party attacking it to produce the evidence to 
overthrow the presumption in its favor. Hence this ground 
must also be overruled, and the judgment of the Court below 
affirmed. 


McCay, Judge, concurred, but furnished no opinion. 


WaRNER, Chief Justice, dissenting. 


This was a bill filed by the complainants against the defend- 
ants praying an injunction, and for the appointment of a 
receiver to take charge of the property and effects, specified in 
a deed of assignment, executed on the 31st day of October, 
1871, by Schaub, & Lawton to Samuel Mayer, in trust for the 
payment of all their creditors. The allegations in the bill 
are, that the creditors were numerous, the property scattered 
along the line of a railroad, in different counties, and that 
some of the creditors were proceeding to enforce their respec- 
tive liens upon the property, whereby, great damage would 
result to the property conveyed, as well as loss to the credi- 
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tors of Schaub & Lawton, who are insolvent. The prayer of 
the bill is, that the creditors may be restrained by injunction 
from enforcing a sale of the property, under their respective 
liens, and that a receiver be appointed, to collect the property 
together, specified in the deed of assignment, until the further 
order of the Court. This bill was not filed for the purpose 
of setting aside the deed of assignment, but to enforce the 
execution of it for the benefit of all the creditors of Schaub & 
Lawton, as specified in the deed. The Judge granted a tem- 
porary injunction on the 8th November, 1871. On the 18th 
November, 1871, the presiding Judge granted the injunction 
as prayed for in the bill, and in the order it is recited, that 
upon a meeting of the parties in this case, and upon their 
agreement, it is ordered that the injunction prayed for in said 
bill be, and is hereby granted. It is further ordered, that 
Samuel Mayer be appointed receiver, to take charge of all the 
property mentioned and included in said deed of assignment, 
and that he advertise said property, and sell the same to the 
highest bidder, at Albany, on the 2d day of December next, 
for cash. It was further ordered, that William E. Smith be 
appointed auditor, to hear proof of the amount, and the pri- 
ority of each claim on said funds, and that his report shall 
include the amount of the funds which the receiver’s sale shall 
show subject to distribution, and the amount that may be due 
each creditor according to the evidenee and the law. 

The property of Schaub & Lawton, specified in the deed 
of assignment, was sold by the receiver, under the order of 
the Court. The auditor made his report of the amount of the 
sale of the property, and of the amount and priority of each 
claim on the fund, giving to the claimants who were mechanics 
and laborers a priority of lien on the fund, and reported in 
favor of the payment of their claims in preference to the other 
creditors of Schaub & Lawton. Exceptions were filed to the 
auditor’s report. When the case came before the Court for 
trial, it was argreed by the counsel representing the parties 
before it, that the presiding Judge should act both as Judge 
and jury—reserving all right of exceptions they might have 
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as if the case had been submitted to a jury, and not in any 
manner to be bound by the arbitration laws. There were 
several exceptions filed to the auditor’s report, one of which 
was, “because said fund coming into Court under a deed of 
assignment, all creditors claim pro rata under that deed, and 
after paying Court costs, auditor’s fees, and attorney’s fees, 
there are no preference or priorities in favor of any creditors, 
but they must all come in pro rata, and so much of said report 
as gives any preference is illegal.” The Court overruled this 
exception to the auditor’s report, as well as all the others, 
holding that the words, “equally divide the proceeds between 
said creditors,” in said deed of assignment, meant equally di- 
vide aecording to the priorities created by law. The Court 
rendered a decree confirming the auditor’s report, and this is 
assigned as error. The main question in this case, is whether 
the decree rendered upon the bill filed to enforce the execution 
of the trust in the deed of assignment, as set forth in the bill, 
was made in accordance with the terms and provisions of that 
deed: in other words, whether the law as applicable to the 
evidence furnished by that deed, as-a part of the record of the 
case, authorized the deeree which was rendered by the Chan- 
cellor. The deed of assignment recites, that Schaub & Law- 
ton being unable to pay their debts, and to prevent a waste of 
their valuable property by useless litigation, conveved the 
same to Mayer, to have and to hold said property upon trust, 
to advertise thirty days for all claims against Schaub & Law- 
ton, and upon ten day’s notice, to sell said property at public 
or private sale, as said Mayer may determine to be best, and 
upon such sale, to equally divide the proceeds thereof between the 
creditors of Schaub & Lawton. Mayer, as one of the complain- 
ants in the bill, prayed the aid of the Court to enable him 
to carry into effect this deed of assignment according to the 
true intent and meaning thereof. 

The property specified in the deed of assignment was the 
property of Schaub & Lawton, and they had the legal right 
to convey it to Mayer in trust for the payment of all their 
creditors in the manner therein stipulated, provided their cred- 
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itors were willing to accept it upon the terms specified in the 
deed ; and when the Court ordered the sale of the property in 
the hands of Mayer, the trustee, under the deed of assign- 
ment, as the property of Schaub & Lawton, the proceeds of 
the sale thereof should have been equally divided between their 
creditors claiming under that deed, and not equally divided 
between them according to the priorities created by law. Such 
were not the terms of the deed conveying the property, and if 
the creditors of Schaub & Lawton claim the proceeds of the 
sale of the property under that deed of assignment, as they 
undoubtedly do, they must claim it in accordance with the 
terms and provisions of that deed, and not otherwise. When 
this bill was filed by the complainants to enforce the execution 
of the trust created by the deed of assignment, and it was 
served on the creditors of Schaub & Lawton who were at- 
tempting to enforce their laborers’ and mechanics’ liens, en- 
joining them from prosecuting the same, if they intended to 
attack and repudiate the deed of assignment set forth in the 
bill, they should have made their defense thereto, have filed 
their answers and moved the Court to dissolve the injunction, 
and have insisted on the priority of their respective liens, 
They did not do so, but, on the contrary, consented that the 
injunction prayed for should be granted, the property included 
in the deed of assignment sold, and the funds arising there- 
from be distributed according to the evidence and the law. 
That the bill was filed to enforce the execution of the trust 
created by the deed of assignment for the benefit of Schaub & 
Lawton’s creditors as therein specified, there can be no doubt, 
and all the proceedings in the case were had under that bill, 
and the exhibits attached thereto; that was the evidence before 
the Chancellor as to the manner in which the fund was to be 
distributed between their creditors. 1 
If a judgment creditor of Schaub & Lawton had filed a 
bill against Mayer, the trustee, to enforce the trust for the 
benefit of their creditors generally, it would have been a 
waiver of his judgment lien upon the fund: Jones vs Dough- 
erty, 10 Georgia Reports, 274. So, if their creditors who 
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had prior liens upon their property as laborers or mechanics 
consented that the property conveyed to the trustee by the deed 
of assignment should be sold, and that they would claim the 
proceeds of the sale thereof, it was a waiver of the priority of 
their liens, and they cannot assert them in the distribution of 
the fund. There is no consent in the record that the fund 
should be distributed according to the priorities of the respec- 
tive creditors’ liens, and Schaub & Lawton most certainly have 
not consented that the proceeds of the sale of their property 
should be distributed in that manner between their creditors, 
when they had expressly provided in their deed of assignment 
that it should be equally divided between them. By consent- 
ing to come in and elaim the proceeds of the sale of the prop- 
erty as the creditors of Schaub & Lawton under the deed of 
assignment, they adopt and affirm its provisions. There is 
no attempt to set aside the deed of assignment by any of the 
ereditors of Schaub & Lawton, and they are not parties before 
the Court; but, on the contrary, the sole object of the bill 
under which the entire proceedings were had, was to enforce 
the execution of the trust as specified in the deed created by 
them for the benefit of all their creditors. But it is insisted 
that inasmuch as the order of the Judge granting the injunc- 
tion and appointing the receiver, recites that it was done by 
the consent of the parties, that that alters and changes the 
status of the claims of the creditors as specified in the deed 
of assignment, in regard to the manner in which the same 
should be paid out of the fund arising from the sale of the 
property conveyed by that deed. The order appointing the 
auditor directed him to hear proof of the amount, and prior- 
ity of each claim on said fund, that is to say, the fund arising 
from the sale of the property included in the deed of assign- 
' ment, which the Judge, in the same order, directed to be sold. 
To ascertain the amount and priority of each creditor’s claim 
is one thing, to order the payment of such, claims out of the 
fund arising from the sale of the property conveyed by the 
deed of assignment, according to the legal priority of such 
claims, is another and quite a different thing, and much the 

















ATLANTA, JULY TERM, 187 2. 433 


Camp & Kemp et al. vs. Mayer et al. 





most important question, in view of the express words of the 
deed conveying the property. 

It will be noticed that the auditor is not only required by 
the order to hear proof of the amount and priority of each 
claim, but he is also required by the order to report the amount 
of the funds which the receiver’s sale shall show subject to 
distribution, and the amount that may be due each creditor, 
according to the evidence and the law. Although some of the 
creditors of Schaub & Lawton may have had prior liens upon 
their property independent of the deed of assignment convey- 
ing their property in trust for the benefit of all their credi- 
tors, still, when they claim under that deed of assignment, 
the law is, that they must take in accordance with its terms; 
they cannot claim under the deed of assignment and repudi- 
aie any essential part of it. The order of the Judge directing 
the auditor to hear proof of the amount and priority of each 
claim, did not necessarily require him to report in favor of 
the payment of any particular class of claims in preference to 
others, out of the fund in the hands of the receiver; but he 
was required to report the amount that may be due each cred- 
itor according to the evidence and the law, and if the evidence 
showed that he was a creditor of Schaub & Lawton, then, 
under the law as applicable to this deed of assignment, he 
was to be paid in accordance with its terms and provisions, 
and not otherwise. It would be an unreasonable and forced 
construction to hold that the words in the deed of assignment, 
to equally divide the proceeds of the sale of the property con- 
veyed thereby between said creditors of Schaub & Lawton, 
meant to be equally divided according to the priorities created 
by law. 

The exceptions to the auditor’s report, and the assignment 
of errors thereon to the rulings of the Court, are all specially 
and distinctly set forth in the bill of exceptions presented to 
the Judge for his signature, and he has certified that the same 
are true—one of which is, “that the Court, after holding that 
the deed of assignment from Schaub & Lawton to Samuel 
Mayer was the law of the case as to priority, erred in constru- 
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ing the words, equally divide the proceeds between said cred- 
itors in said deed of assignment, to mean, equally divide ac- 
cording to the priorities created by law, and then holding that 
Vogt & Company had no lien on the fund.” Now, if the 
Judge did not distribute the fund arising from the sale of 
Schaub & Lawton’s property under the deed of assignment, 
and according to his construction of the words of that deed, 
then his certificate that he did do so is not true; but I take 
the certificate of the presiding Judge to be true, and that he 
decided, as he has certified that he did, in construing the words 
contained in the deed of assignment, which construction was 
error, in my judgment. I am, therefore, of the opinion, that 
the judgment of the Court below should be reversed. 


GasriEL B. Roperts, administrator, plaintiff in error, vs. 
Sarau SumMERS et al., defendants in error. 


1. On the trial before a jury of exceptions to an auditor’s report, the re- 
port is, prima facie, true as to the facts and results reported. The 
fact that the rule of reference provides that any exceptions filed were 
to be tried de novo, as in cases of appeal, does not vary the rule. 

2. It is not sufticient to except generally to an auditor's report, in mat- 
ters of account referred to him, as erroneous in the results at which he 
arrives. The exception should point out wherein the error consists. 

8. In Georgia, on the trial by a jury of exceptions to an auditor's report, 
evidence, other than that laid before the auditor, is admissible. 

4. It is not a devastavit on the part of an administrator who has obtained 
an injunction preventing the distributees of the estate from suing him, 
to settle in Confederate funds belonging to the estate, with certain of 
the distributees who are willing to, and do, accept such funds at par in 
payment of their distributive shares, and fail to settle with others who 
make no demand on him till after the war, provided he retain a suffi- 
cient amount of similar assets to settle with the others, even though 
such assets afterwards perish on his hand without fault on his part. 

5. Where one of the matters in controversy between an administrator 
and the distributees of his intestate, is whether the delay in the settle- 
ment of the estate, and the losses consequent upon said delay, resulted 
from the failure of the administrator to comply strictly with the provi- . 
sions of the law, and that, with other matters, is referred to an aud- 
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itor, who, as to that, reports in favor of the administrator, and the dis- 

tributees file no exceptions to the report, it is error in the Court, by his 
charge, to submit that issue to a jury impanneled to try certfin excep- 
tions filed by the administrator to other parts of the report. 

6. If the auditor allowed an investment by the administrator of $24,000 00 
in Confederate States securities as correct, to which the administrator 
filed no exceptions, the jury may still take such investment into con- 
sideration, if it will aid them in arriving at a correct result as to any 
of the exceptions filed. 

7. it is error in the Court to charge the jury, where the estate is not ready 
to be distributed, that ‘it was the duty of the administrator to put the 
solvent notes of the estate in suit within a reasonable time after they 
became due, and if he did not doso within a reasonable time, and the 
debts were lost, then he is responsible for such loss,’’ without qualify- 
ing such charge by adding, if the notes were lost by reason of such 
failure to sue. 

8. If an administrator send Confederate money belonging to the estate 
to one of the distributees of his intestate by a person not authorized by 
such distributee to receive it, and the distributee refuse to accept it, 
but the person receiving it fails to return it to the administrator, the 
latter is chargeable with the true value of the money at the time it was 
sent, and not with its nominal value, where it does not appear the ad- 
ministrator received it improperly in payment of a debt due the estate. 

9. An administrator is bound to use the utmost diligence to secure debts 
due the estate. Hence,-if the makers of notes belonging to the estate, 
solvent at the making of the notes and for some time afterwards, be- 
come suddenly insolvent, it is his duty to put the notes promptly in 
suit, when there is any reasonable prospect of securing their payment 
by so doing. 

10. When an administrator sues a note belonging to the estate, the ma#kers 

of which are solvent at the time suit is brought, which suit is enjoined 

by one of the makers, and remains so until all the makers become in- 
solvent, and no laches is properly chargeable upon the administrator, 
the latter is not liable to make good the loss to the estate. 
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For the facts of this case, see the opinion. 
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WaittLE & Gustin; Por, Hatt & Poe; Nessirs & 
JACKSO®, for defendants. 


MontTGoOMERY, Judge. 


The facts of the case necessary to an understanding of the 
points made and decided are succinctly these: Joseph G. Styles 
died in 1858 leaving an estate worth some $76,000 00, and 
thirteen children, by three wives, and the last wife him survi- 
ving. G. B. Roberts administered on the estate, and owing to 
counter-claims set up by the different-sets of children, found it 
necessary to file a bill against the distributees for injunction 
and direction. Pending the litigation he sold all the property 
of the estate, mostly or entirely for credit. Several of the 
distributees bought property at the sale, for which they gave 
their notes, well secured at the time, which notes, by agree- 
ment among themselves, were to be held by the administrator 
until final distribution, and then accounted for as part of their 
distributive shares. ‘The war coming on shortly after the bill 
was filed, the case was continued through the whole of it from 
causes not necessary to notice. In 1866 the issues between 
the different sets of children were submitted to a jury, and it 
was determined that they all were entitled to share equally in 
the,estate, certain of them accounting for advancements made 
by the intestate to them. Under the order referring the issues 
between the children to a jury, the accounts of the adminis- 
trator were referred to an auditor. During the war the ad-_ 
ministrator received all the money due the estate by purchasers, 
who had not paid before it commenced, in Confederate money, 
except the amounts due by the distributees who had bought 
under the agreement above mentioned. He had not collected 
the notes of the distributees, owing to the agreement, and 
because he preferred their notes to Confederate money. One 
of these notes he had, under instructions from the surety, 
sued, but the suit had been enjoined at the instance of the 
maker, (the widow,) until her share in the estate could be 
ascertained and paid. During the war the administrator paid 
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over to such of the distributees as were accessible to him, and 
who would receive it, Confederate money, taking care, as he 
supposed, not to advance them an amount beyond that to 
which they would be entitled at the final distribution. The 
balance of the money he invested in Confederate securities. 
This investment was attacked as improperly made, but the re- 
port of the auditor sustained the administrator in making it, 
and no exception was taken to the report on this point. The 
auditor made his report, in which he allowed the administra- 
tor, as properly invested by him in Confederate securities, 
$31,280 00, $24,000 00 principal and the remainder as inter- 
est. This, with the expenses of administration and the wid- 
ow’s share of the personalty, (she elected to take dower) the 
auditor first deducted from the whole estate received by the 
administrator, (which the auditor found at the time of his cal- 
culation, in 1868, to amount to about $113,000 00,) leaving 
to be distributed among thirteen children $64,679 61, or 
$4,975 35 each. But the administrator in making his ad- 
vancements had treated the Confederate securities as part of 
the solvent assets of the estate, and had regulated the amount 
of his advancements to each distributee upon that idea. He 
had consequently advanced to each of ten distributees more 
than by the calculation of the auditor, any one of the ten was 
entitled to. The sum of these overpayments, as the auditor 
calls them, is $10,819 01. The report hold the administrator 
responsible for failing to collect the amounts due by the dis- 
tributees on their notes. ‘The Confederate securities perished 
on the administrator’s hands. One of the charges made be- 
fore the auditor against the administrator was, that he had 
unreasonably delayed the settlement of the estate by failing to 
comply with the law in various particulars, and that great 
loss had resulted therefrom. The report finds in favor of the 
administrator on this point, and no exception is taken to the 
finding. The Court, however, in the charge to the jury who 
tried the issues raised by the exceptions filed to the report by 
the administrator, submits this question anew to the jury. 
The Court also charged the jury that they could not “con- 
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sider the investment of $24,000 00 in Confederate securities, 
or anything connected therewith, inasmuch as the auditor al- 
lowed the investment as a credit to the administrator, and no 
exceptions were filed to that portion of the auditor’s report.” 
The Court further charged the jury as set forth in the seventh 
head-note, and without the qualification there held necessary. 
One of the items claimed by the administrator, but disallowed 
by the auditor, is $2,500 00 in Confederate money sent by him 
to Sallie Summers, one of the distributees, by a person not 
authorized by her to receive it, and which she declined to re- 
ceive, but which for some cause, not shown by the record, 
never came back into the hands of the administrator. The 
report charges him with this at its nominal value. The rule 
of reference provides that any exceptions filed to the report 
shall be tried de novo, as in cases of appeal. One of tlie ex- 
ceptions filed by the administrator, alleges generally, that the 
auditor’s report is erroneous in its calculations, not specifying 
any particular errors except results arrived at. All the dis- 
tributees whose notes the administrator held were perfectly 
solvent up to the close of the war, but became insolvent by 
the emancipation of their negroes and destruction of their 
property by the Federal army. Defendants in error insisted 
that no evidence could be submitted to the jury that was not 
before the auditor. . 

1. The first exception which we consider and dispose of in 
our decision is the alleged error in the charge to the jury 
“that the auditor’s report is, prima facie, correct, and unless 
plaintiff had shown by proof the same to be incorrect in the 
matters excepted to, that they would confirm the report.” 
This charge is conceded to be correct as a general rule, but it 
is insisted that in this case the rule of reference provided for a 
hearing de novo on the exceptions, as in ordinary cases of ap- 
peal. What exact force the parties intended this language to 
have is not very apparent. It would seem to have been in- 
tended to evade the force of the English chancery rule, that 
no evidence, other than that heard before the auditor, is ad- 
missible on the hearing of the exceptions to his report. And 
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section 3571 of the Code gives color to this view. However 
this may be, the report ought to be worth something, and it 
is no great hardship to require the objecting party to take the 
onus of showing its incorrectness, in the absence of more ex- 
plicit language than that used in the order of reference show- 
ing that the parties intended to set aside, for the purposes of 
this case, the usual rule governing such reports. 

2. To say that the results at which an auditor arrives in 
long matters of account are erroneous, without specifying 
wherein the error consists, is, in effect, to defeat the object of 
section 4144 of the Code. For this reason, we think the sixth 
exception not well taken. 

3. The English rule undoubtedly is, that on exceptions to 
an auditor’s report, no evidence other than that heard by the 
referee’is admissible. The reason is, that the Chancellor in 
England has no jury, and the practice is to refer the case back 
to the auditor or master to hear the new evidence, and report 
upon it. In Georgia, our juries in chancery are quasi appel- 
ate auditors or masters upon the exceptions taken ; and hence 
the propriety of laying before them all attainable evidence, 
instead of going through the delay of referring back to the 
master, again excepting to his ruling, and then, at last, com- 
ing back to the jury. 

4. We do not think it was a devastavit on the part of the 
administrator to settle with such of the distributees as were * 
willing to receive them at par, in Confederate notes, reserving, 
as he did, a sufficient amount of the same funds to settle with 
the others. Had he invested the whole estate, under proper 
orders of Court, in such funds, without paying any distributee, 
and the whole had perished, he could not have been held lia- 
ble. How, then, does the fact that he paid some of those very 
funds over to distributees, willing to receive them at par, cre- 
ate a devastavit? Indeed, this question is settled by the third 
point decided in Davis vs. Bagley, 40 Georgia, 181. See what 
is there said upon this subject, on page one hundred and eighty- 
five. The whole difficulty, as it seems to me, grows out of an 
error in calculation on the part of the auditor. He reports 
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that the administrator was justified in making the investments 
in Confederate securities. This, not being excepted to, must 
be accepted as a controlling feature in the case. He then pro- 
ceeds to deduct from the whole sum found to be in the hands 
of the administrator, the current expenses and the amount 
which was invested in Confederate securities, and then sub- 
tracts the widow’s fourteenth of the personalty, and divides 
the remainder by thirteen, to ascertain the share of each dis- 
tributee. This is at once holding the promise to the ear and 
breaking it to the hope. The auditor here unintentionally 
violates his own rule, and, in effect, holds the administrator 
responsible for the amount invested in Confederate bonds to 
the extent of the unpaid balances due, by his method of cal- 
culation, to the distributees who have not been settled with in 
full. To illustrate: A dies in 1860, leaving property worth 
$150,000 00, three minor heirs, arriving at age, respectively, 
in 1863, 1864 and 1866, and a will, by which he makes B his 
executor, and provides for an equal distribution of his prop- 
erty among his heirs, their shares to be paid to them by the 
executor as they, respectively, arrive at age. B, under order 
of Court, invests the whole property in Confederate bonds. 
When the oldest heir arrives at age, in 1863, the executor pays 
over to him $50,000 00. So with the next, in 1864. In 
1866, the youngest becomes of age, and demands his share. 
Suit is instituted, the executor’s accounts referred to an aud- 
itor, who finds the investments all rightly made, and allows B 
the $50,000 00 which have perished on his hands. Under 
the rule adopted by the auditor in this case, he deducts 
$50,000 00 from $150,000 00 first, then divides the remain- 
der by three, and so brings B in debt to the youngest heir, 
$33,333 00—he having overpaid each of the older heirs, by 
this method of calculation, $16,666 00. Surely, upon the as- 
sumption that B was not in fault in making the investments, 
he is entitled to have the division made without deduction, 
and to pay the unpaid share in the securities which have per- 
ished without fault on his part. So here, instead of deducting 
$31,280 00, (the amount of the Confederate securities, princi- ~ 





ATLANTA, JULY TERM, 1872.° 441 


——— 


Roberts vs. Summers e al. 


pal and interest,) from the amount found in the hands of the 
administrator, and dividing the remainder, $64,679 61, by 
thirteen, he should have divided $95,959 61 (balance in his 
hands after deducting ordinary expenses of administration and 
some debts) by thirteen, to ascertain the share of each child. 
The administrator then would be found to have overpaid no- 
body. True, he would owe, by this method of calculation, a 
larger balance to each distributee than found by the auditor ; 
but he would, under the auditor’s ruling, that he was not to 
be liable for amounts invested in Confederate securities, be en- 
titled to pay off these balances with those securities, to the ex- 
tent of $31,280 00. Or, to be exactly accurate, which re- 
quires that the widow's fourteenth of the personalty should be 
deducted before the administrator is credited with the Confed- 
erate securities, the account should stand thus : 


Amount of personalty to date of auditor's calculation $63,796 21 
Amount of realty to date of auditor’s calculation 50,062 16 


—_-———_ 


$113,858 37 
Deduct debts, current expenses, etc $11,494 56 
Retained by administrator for attorney’s fees... 1,500 00 
Contingencies, master’s fees, CtC........4 -ceeeesnerrs 2,000 00 


2)$14,994 56 

Of which charge one-half to personalty.......... 7,497 28 
Deduct this from personalty get widow’s fourteenth. 

Personalty $63,796 21 

Deduct as above stated 7,497 28 


14)$56,298 93 

Widow’s fourteenth 4,021 35 

Add widows fourteenth to current expenses, etc...4,021 35-+- 
14,994 56 19,015 91 


Which deduct from sum of realty and personalty funds $94,842 46 
to be divided into thirteen shares. 


Giving each child $7,295 57, which is to be reduced by the 
amount of advances received by him or her. The auditor 
makes the share of each $4,975 35, but leaves no assets in the 
hands of the administrator to settle with those not yet paid in 
full. ‘The method here suggested as the proper one leaves the 


Vou. XLviI. 29. 
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$31,280 00 of Confederate securities, as assets to meet those 
claims, and relieves him of the charge of having overpaid any 
distributee, inasmuch as the highest amount with which the 
auditor charges him, as overpaid to any one share, is $2,290 14, 
which is less than the difference -between a distributive share, 
as found by the auditor, and a distributive share as arrived at 
by the mode of calculation here indicated. The amount of 
$3,401 98, charged as overpaid to Nathan Hawkins, was paid 
to him as the representative of two shares, he having married 
two daughters of the intestate This way of ascertaining the 
responsibility of the administrator, also gets rid of the contro- 
versy as to his liability for failing to sue the notes of the dis- 
tributees who purchased property of the estate. For, as the 
auditor in making up the amount of $113,857 37 in the 
hands of the administrator, charged him with these notes, so, 
on the other hand, he would be entitled to pay off the makers 
with their own notes in settling with them, for their distribu- 
tive shares, and thus the notes would become, for all purposes, 
what the auditor makes them in fixing the liability of the 
administrator, so far as that liability is concerned, to-wit: 
available assets. The method of calculation proposed would 
make the aggregate balances due the distributees by the 
administrator, after those who purchased property had ac- 
counted for their notes, about $35,000 00; but as Nicholas 
Styles, one of them, has been settled with, and as his claim 
by the auditor’s report amounts to $5,067 88, and by this 
method would amount to more than $7,000 00, the adminis- 
trator would have more than enough of Confederate securities 
to meet these demands, except in so far as each heir would be 
entitled in good money, of course, to his pro rata share of the 
difference between the amount of Confederate securities and 
the balance due by the administrator to all the heirs. It is to 
be noted, however, that none of the exceptions taken to the 
report cover this error of the auditor, assuming it to be such. 

5. With regard to the fifth point decided, it is only neces- 
sary to refer to section 4144 of the Code to sustain the decis- _ 
ion. Ifthe finding of the auditor, that the administrator was - 
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blameless for the delay in settlement of the estate was unsat- 
isfactory to the distributees, they should have excepted to it. 
Not having done so, they are concluded and the question was 
not an open one for the consideration of the jury. 

6. The investment by the administrator in Confederate 
bonds, having been allowed by the auditor, and not excepted 
to, it became one of the established facts of the case, as much 
so as that the administrator was not blameable for the delay in 
the settlement of the case, and was to beso regarded by the jury, 
and as exonerating him to the extent of the amount allowed. 
They could not re-open that question, and while overruling 
the report upon all other grounds, confirm it upon the ground 
that the auditor had improperly exonerated the administrator 
from liability on account of these investments. The charge of 
the Court, as we understand it, excluded from their consider- 
ation the fact found, which was that the administrator was not 
to be held liable for those investments. If the jury could 
not “consider the investment of $24,000 00 in Confederate 
securities or anything connected therewith,” as a fact settled 
in favor of the administrator by the report, then they might 
have found this sum unaccounted for (the administrator does 
not pretend to account for it in any other way,) and while 
disagreeing to the auditor’s report upon all else, have affirmed 
it upon the ground that here alone was enough to make the 
administrator responsible for the amount of the notes with 
which he is charged by the report, and to which charge he 
excepts. True, this mode of arriving at their conclusion 
would have been improper, because not covered by any excep- 
tion. But their verdict would not have shown the method by 
which it was reached, and the administrator was entitled to 
have this door closed against them. In other words, the ad- 
ministrator had the right to have the fact of his exoneration 
on this point considered by the jury in order that they might 
avoid the possibility of being misled while considering the 
question of his liability on the points raised by the exceptions. 
Perhaps the intention of counsel in asking, and of the Court 
in giving the charge complained of in the twelyth ground for 
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new trial, was to instruct the jury that no exceptions having 
been taken to the deduction by the auditor, of the Confederate 
securities from the assets found in the administrator’s hands, 
the jury could not consider, for the purpose of correcting it, 
whether that deduction had been properly or improperly made. 
The reason given in the charge would seem to look obscurely 
in this direction, to-wit: “inasmuch as the auditor allowed 
this investment as a credit to the administrator, and no ex- 
ception was filed to that portion of the auditor’s report.” If 
this is what was intended, the language in which it is couched 
does not convey the idea as clearly as it might have done. It 
may be added that if, by looking into this matter of invest- 
ment, it would have aided the jury in arriving at a correct 
conclusion upon any of the issues submitted to them, we see 
no reason why they might not have done so. For instance, 
if they should think that the auditor’s report was correct upon 
this point, and should also be of opinion that there was no 
practical difference between the investment in Confederate se- 
curities and in the notes of individuals, they might very well 
conclude that exoneration from liability for investing in the 
latter was a logical sequence from exoneration from liability 
for investing in the former—the administrator’s conduct, of 
course, being found by them equally upright and prudent in 
both cases. On the other hand, if they should think, the times 
considered, that the administrator was not justified in investing 
in mere evidences of value, they would so find in the issue 
before them, notwithstanding the auditor, upon a similar issue 
had thought differently. 

7. We think it was error to hold the administrator liable 
for the loss of notes to the estate because he did not sue them 
within a reasonable time after they fell due. The evidence 
shows the investment was as secure as he could reasonably 
hope to get at the time. Had he collected the money, he must 
have reinvested in the same kind of security, or perhaps worse. 
We think the charge should have been qualified as indicated 
in the seventh point decided. 

8. Had the administrator declined to send the $2,500 00 in - 
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Confederate money to Mrs. Summers, when applied to by 
Strippling, he could only have been charged with it at its real 
value at the time it came into his hands, unless he had received 
it improperly in the course of administration, which is not 
pretended. Upon what principle, then, can he be charged with 
more than its real value because he intrusted it in the hands 
of one not authorized to receive it? We can perceive none, 
Of course, he is responsible for its true value, but nothing 


more. 
9 and 10, It is unnecessary to add anything to the decision, 

as it appears in the ninth and tenth head-notes, 

Judgment reversed. 


C. C. Duncan, administrator, ef al., plaintiffs in error, vs. 
SALLIE Pope, by her next friend, defendant in error. 


1. A bastard, acknowledged and supported by its father in his lifetime, 
cannot (in the absence of any contract for its support by the father) by 
suit against his administrator, compel him, under section 1789 of the 
Code, to furnish maintenance out of the estate of his intestate to such 
bastard during his minority, even though the father may have stated 
that he intended the child should be supported out of his estate after 
his death. 

2. If the heirs of the father make a deed to the bastard, of their interest 
in realty held by the father in his lifetime as tenant in common with 
another, the bastard takes such interest as the heirs held at the date of 
the deed, and is entitled to a partition as between himeelf and the other 
tenant in commen. 

3. A promise by the administrator to secure the whole of the land so 
held in common to the bastard is beyond his authority, and does not 
bind the estate. 

4. A grantor cannot deliver a deed to the grantee or his attorney as an 
escrow. Such a delivery would be equivalent to adding a parol con- 
dition to the instrament. To make the deed an escrow, it should be 
delivered to a third person, to be by him delivered to the grantee upon 
the performance of any required condition. 

5. No exceptions ean be heard in this Court that were not made in the 

Court below, even where the record shows that such exceptions might 

have been there made, had the plaintiff in error chosen to do so. 
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Illegitimate child. Partition. Consideration. Escrow. 
Delivery. Exceptions. Before JudgeCoLre. Bibb Superior 
Court. October Adjourned Term, 1871. 


Sallie Pope, a minor, by her next friend, William Bishop, 
filed her bill containing substantially the following allega-— 
tions: That she is the illegitimate child of James S. Pope, 
deceased, and so acknowledged by him to be; that her said 
father during life always treated complainant indulgently and 
kindly, and frequently openly averred his intention to give to 
complainant a large portion of his estate at his death, to sup- 
ply her wants and to preserve her from suffering and poverty ; 
that her said father was prevented from carrying into effect 
this often expressed intention by his sudden and unexpected 
death, which occurred in 1866 ; that said death was so sudden 
as to prevent the execution of a will; that her father left 
property to the value of $20,000 00, and the defendant, C. C, 
Duncan, was duly granted letters of administration upon said 
estate; that though complainant, under the law of Georgia, 
eannot inherit said property, yet she is entitled to be supported 
maintained and educated during the period of her minority 
out of the property of the estate of her said father; that she 
had applied to said Duncan to have said support set aside ; 
that complainant and her mother had been placed by the said 
James §. Pope, during life, in possession of a certain house 
and lot in the city of Macon, and that complainant, by her 
tenant, is still in possession of said property ; that in response 
to the application of complainant, Duncan made some indefi- 
nite promise to convey in fee simple to complainant said prop- 
erty, but would never execute any conveyance ; that complain- 
ant placed the matter in the hands of Simmons & Bacon, 
attorneys at law, to secure her rights in the Courts ; that upon 
being approached by complainant’s said attorneys, said Dun- 
can agreed to convey said property in trust for her, but 
postponed the execution of a deed for a few months, until the 
heirs of said Pope, deceased, should become of age; that sub- . 
sequently to said arrangement complainant, by her attorneys, 
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discovered that Stephen and A. P. Collins owned a two- 
sevenths interest in said property ; that upon the representa- 
tion of Duncan that said interest could be purchased for a 
trifling sum, complainant did not then repudiate the agree- 
ment; that complainant was not informed at the time of said 
negotiations that there was a bill pending in Houston Superior 
Court, filed by Stephen Collins and A. P. Collins against the 
said C. C. Duncan, administrator, for the partition of said 
property, and for the recovery of the rent; that said Stephen 
Collins and said Duncan had had repeated conversations with 
complainant’s solicitors in reference to the conveyance of said 
property to her, and had carefully concealed from her the 
pendency of the aforesaid litigation; that said Duncan and 
Stephen and A.*P. Collins combining and confederating to- 
gether for the purpose of defrauding complainant in the prem- 
ises, at the last term of Houston Superior Court, entered into 
a consent decree that said house and lot be sold for partition, 
and that two-sevenths of the proceeds of said sale be paid to 
the said Stephen and A. P. Collins, and the sum of $125 00 
for rent of said two-sevenths also to be paid out of the pro- 
ceeds of sale; that under said decree, James Martin, sheriff of 
Bibb county, has levied upon and advertised said property for 
sale on Tuesday, the 5th day of April ; that after the aforesaid 
decree had been taken, Duncan sent to complainant a quit 
claim deed to said property, signed by the heirs of her de- 
- ceased father, at the same time communicating the facts as to 
said decree, which was the first information that complainant 
ever received that said bill was or had been pending ; that the 
date to said deed is showed, and appears to have been changed 
from January 4th, 1870, to February 28th, 1870, so as to 
give effect to the same subsequent to the time of said consent 
decree; prayer, that defendants may be enjoined from further 
proceeding under said decree, or from transferring the same, 
or from conveying said property to any third person until the 
further order of the Court; that Duncan may be required to 
account with Stephen and A. P. Collins for whatever amount 
may be due them, and to convey said property to complainant 
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free from any incumbrance or claim whatever, or that suck 
sum of money be paid to the use of complainant as may be 
necessary for her support, maintenance and education during 
her minority. 

The joint answer of the defendants, Stephen and A. P. 
Collins, admitted most of the allegations of the bill, but de- 
nied that they had combined or confederated with Duncan to 
defraud complainant, and also alleged that in the entire trans- 
action as to the house and lot they alone negotiated with Dun- 
ean, and had no connection whatever with complainant, re- 
garding her as having no interest whatever in the property ; 
prayer, that their answer may be considered as a cross-bill, 
and that two-sevenths of said house and lot be decreed to be 
the property of defendants, and that the same be sold for par- 
tition and defendants’ share be paid to them, with rent from 
August Ist, 1866. 

The defendant, Duncan, answered the bill, substantially, as_ 
follows: That saon after the death of said Pope, a colored 
woman named Josephine, formerly the property of James 
Ralston, called on defendant, and represented that she had an 
illegitimate child by said Pope; that said Pope had promised 
to provide for said child, and she thought some provision 
ought to be made; that said child, who is complainant, was at 
that time six or seven years of age, and when born, was the 
property of James Ralston ; that said woman represented to 
defendant that if he would give to her certain articles of per- - 
sonalty and the interest then owned by Mr. Pope’s estate in 
the house and lot mentioned in complainant’s bill, that it 
would be satisfactory to her and her child ; that defendant con- 
sented to the-arrangement and delivered to her the personalty, 
and authorized his agent to place her in possession of the houge 
and lot, she agreeing to pay Messrs. 8. and A. P. Collins their 
proportion of the rent, and, under no circumstances, to en- 
cumber the estate of said Pope with the payment of said rent; 
that at the time this agreement was entered into, it was well 
understood by said woman, Josephine, that Mr. Collins owned 


two-sevenths interest in said house and lot; that defendant 
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refused to execute a deed, as administrator, but promised that 
the heirs of Pope should do so as soon as they attained to the 
age of twenty-one, no rent being charged against said Jose- 
phine in the meantime; that in accordance with instructions 
from said Josephine, defendant forwarded said deed, when ex- 
ecuted, to Messrs. Bacon & Simmons, whom he understood to 
represent said woman and her said child; that in July, 1868, 
said A. P. and S. Collins filed their bill in equity in Houston 
Superior Court for partition of said premises and for rent, and 
at July term, 1870, a decree for partition was rendered, and 
also a decree for $125 00 for their proportion of the rent; that 
defendant always understood that Messrs. Bacon & Simmons 
represented the woman Josephine, as well as complainant; that 
Messrs. Bacon & Simmons received said deed with the under- 
standing that it was to be in full of all claims against Pope’s 
estate, but yet said attorneys still retain the deed and continue 
the case. 

The Court charged the jury as follows: 

“Tf the evidence satisfies you that Sallie Pope was the il- 
legitimate child of J. S. Pope; that he had recognized and 
adopted her as his child, and had promised to provide for, 
support, maintain and educate her, such relationship and prom- 
ise was good and binding on him and on his estate, it being al- 
leged in the bill, admitted in the answer, and proven that Mr. 
Pope had no legitimate child and wife, and that he had promised 
to provide for this child, and the administrator having under- 
taken to carry out this promise, he is bound to do it in good faith. 
If you believe that the title executed to her by the adminis- 
trator and the heirs of Mr. Pope was defective, and did not 
convey to the child the whole property according to the agree- 
ment and undertaking, then you may decree that the adminis- 
trator make a good title to the whole lot, or you may decree 
that he pay to her the value of the lot as proven. You will 
take the case and decide it according to the law as I have given 
it to you and the evidence produoged to you.” 

The jury returned the following verdict : 

“We the jury find and decree, that C. C. Duncan, admin- 
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istrator of the estate of J. S. Pope, pay to William Bishop, 
next friend of Sallie Pope, the sum of $800 00, and that the 
said described property be sold by the sheriff of Bibb county 
for partition; that of the proceeds of said sale, two-sevenths 
shall be paid to A. P. and 8. Collins for their interest in said 
property, and that said C. C. Duncan, administrator, shall pay 
to said A. P. and S. Collins the sum of $227 05 for rent of 
said two-sevenths of said property from the 1st day of August, 
1866, to February Ist, 1872.” 

The defendant, Duncan, moved for a new trial upon the fol- 
lowing grounds, to-wit: 

Ist. Because the verdict is contrary to the evidence. 

2d. Because the verdict is contrary to law and equity in 
this, that there was no evidence to sustain or show any con- 
tract between complainant and J. S. Pope, deceased, or with 
said C. C. Duncan, his administrator. 

3d. Because the Court erred in his said charge to the jury. 

The evidence is not incorporated as it is unnecessary to an 
understanding of the decision of the Court. 

Certain exceptions were filed to proceedings had subsequent 
to the trial by Messrs. S. and A. P. Collins, based upon facts 
which the Court refused to certify, and are, therefore, omitted. 

The motion for a new trial was overruled, and plaintiffs in 
error excepted and assign said ruling as error. 


R. F. Lyon; E. F. Best, for plaintiffs in error. 


T. J. Suacoxs ; A. O. Bacon, for defendant. 


MontTGomery, Judge. 


1. Section 1789 of the Revised Code announces that a 
father is bound to support his illegitimate child. If he vol- 
untarily make a contract for its support, the obligation is a 
sufficient consideration to sustain it, and no doubt it may be 
so made as to bind his representatives. The law, however, 
does not extend the obligation to the latter, in the absence of. 
any such contract. A mere statement by the father of his in- 
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tention that the child is to be supported out of his estate after 
his death, does not amount to such a contract. If the father 
fail to support the child voluntarily, the law points out the 
mode by which he may be compelled to enter into a contract 
for its support: Code, 4664, et seg. ‘The mode here provided 
necessarily contemplates proceedings against him (not against 
his representatives) by the officials whose duty it is to see that 
the child does not become chargeable to the county. The law 
nowhere provides for a suit in behalf of the bastard for such 
support, either against the father or his representatives, not 
founded on some contract. A husband is bound to support 
his wife: Code, 1747; a father, his legitimate child: Code, 
1783. It-has never been contended that’ the enunciation of 
these principles in the Code gave the wife or child the right 
to enforce the obligation by suit. Section 1789 of the Code 
gives no right not in existence before its adoption. The sec- 
tion is but the embodiment of the legal principle applicable 
to such cases, and which had, therefore, been of force. 

2. The heirs of the putative father in this case having made 
and delivered to the bastard a deed of all their interest in a 
piece of realty held by the ancestor in his lifetime, in common 
with another, of course their interest, and no more, passed by 
the conveyance, and entitles the grantee to a partition as be- 
tween herself and the other tenant in common. 

3. But the administrator has no power to bind the estate by 
promising to extinguish the title of the other tenant in com- 
mon for the benefit of the bastard. The obligation to sup- 
port the bastard, as already shown, is a valid consideration to 
support a contract made by the father for that purpose. It 
will not support the promise of his administrator to do so. 

4. An escrow, ex vi termini, is a deed delivered to some third 
person, to be by him delivered to the grantee upon perform- 
ance of some precedent condition by the grantee or another, 
or the happening of some event. If delivered to the grantee, 
or his agent, the delivery is complete, and the paper is not an 
escrow: Jordan vs. Pollock, 14 Georgia, 145; Wellborn vs. 
Weaver, 17 Georgia, 374; Code, 2651. It follows, that the 
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delivery of the deed to Messrs. Simmons & Bacon, the attor- 
neys of the bastard, carried the complete title in the property 
granted to the grantee divested of all parol conditions. 

5. On the hearing before this Court, the counsel for the ad- 
ministrator objected to the verdict and decree, upon the ground 
that the record showed that the administrator, the substantial 
defendant in the case, was not a resident of Bibb county, in 
which the action is brought, but of Houston, and should have 
been sued in the latter county. This objection was not made 
in the Court below, and this Court, being a Court for the cor- 
rection of errors only, cannot now entertain it. 

Judgment affirmed, with the following direction: That so 
much of said decree as requires C. C. Duncan, as administra- 
tor of J. S. Pope, to pay to William Bishop, next friend of 
Sallie Pope, the sum of $800 00, be set aside, and that on the 
decree of the jury, judgment be entered up that the sheriff 
sell said land for partition, and that two-sevenths of the pro- 


ceeds of such sale be paid to the defendants, Collins, and the 
remaining five-sevenths to such person as the Court may ap- 
point as trustee for Sallie Pope, and that C. C. Duncan, as ad- 
ministrator as aforesaid, pay to said S. and A. P. Collins the 
sum of $227 85 for rent of said two-sevenths of said property 
from the 1st day of August, 1866, to February Ist, 1872. 


Danie G. Patterson, plaintiff in error, vs. Joun H. Wat- 
LACE, defendant in error. 


Where an execution, issued on a judgment obtained upon a contract 
‘made before June, 1865, is levied on land, and defendant makes an af- 
fidavit of illegality on the ground that no tax affidavit is attached to the 
Ji. fa., which is met by a counter-affidavit that the purchase of the land 
levied on by defendant from plaintiff was the foundation of the debt, 
and that defendant is still in possession of the land, an amendment of 
the defendant’s affidavit, stating that the land has been set aside to 
him as a homestead, and that the plaintiff appeared before the Ordi- 
nary and objected to the granting of the homestead on the same ground ° 
now presented as an excuse for not filing the tax affidavit, which objec- 
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tion was overruled, and that the question is, therefore, res adjudicata 
between them, raises an issue as to whether the question was adjudi- 
cated or not, which should have been regularly tried. 


Res adjudicata. Tax affidavit. Homestead. Relief Law 
of 1868. Before Judge Crark. Sumter Superior Court. 
October Term, 1871. 


Daniel G. Patterson filed the following affidavit of illegal- 
ity to an execution proceeding in favor of John H. Wallace: 

“That a certain fi. fa. issued from the Superior Court of 
said county in favor of John H. Wallace and against depo- 
nent, and levied upon the east half of lot of land number 
ninety-three, in the twenty-sixth district of Sumter county, as 
the property of deponent, is proceeding against him illegally 
in this, to-wit: 

“ Because the judgment upon which said fi. fa. issued was 
founded upon a note given in renewal of a note which was 
made and given before the 1st day of June, 1865, and that 
when said note was given in renewal of the old note, given 
prior to June, 1865, the debt was not reduced, nor the equi- 
ties agreed on by said Wallace and deponent, under the Relief 
Act of 1868, because said note given in renewal was given 
before the passage of any relief law and soon after the close 
of the war, and at a time when deponent was ignorant that 
there would be any relief laws. 

“ Because on the trial of said cause, the relief plea allowed 
under the Act of 1868 and filed in said case was disallowed, 
and he refused all benefit and advantage of said Relief Act 
of 1868. 

“Because when said note was given in renewal of the old 
note, there was no reduction made, but the interest on the 
amount due was calculated to date of the giving of said new 
note. 

“ Because the plaintiff and owner of said fi. fa. has not at- 
tached his affidavit thereto, that all legal taxes chargeable by 
law on said debt have been duly paid by him from the time 
of the making and implying said contract to date. 
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“ Because the property levied upon is embraced and con- 
tained in a judgment of the Court of Ordinary of said county, 
setting apart a homestead for the benefit of deponent’s family, 
and therefore is not subject to levy and sale, and that the 
judgment upon which said fi. fa. issued was obtained since 
the setting apart of said property as a homestead. 

“ Because this deponent claims the right to have said debt 
reduced and scaled under the Relief Act of 1868. 

“The plaintiff in fi. fa. filed a counter-affidavit to the effect 
that the note, which was the consideration upon which said 
execution was based, was given for the land levied on, and 
that defendant was in possession of said property ; also, that 
all legal taxes had been paid.” 

The defendant in fi. fa. amended his affidavit of illegality 
as follows: 

“ And for amendment to his illegality defendant says, that 
at the time the above homestead was granted, the plaintiff 
contested the same upon the ground that the note here sued 
on was given for the land levied on, and upon the hearing of 
the same the Court of Ordinary allowed the homestead, which 
judgment is final and conclusive upon the plaintiff, and of 
this he prays the judgment of the Court.” 

Plaintiff in fi. fa. demurred to the affidavit of illegality, 
the demurrer was sustained and plaintiff in error excepted. 


W. A. HAawKIs, represented by R. F. Lon, for plaintiff 


in error. 


N. A. SmrrH; M. R. StanseEtt, for defendant. 


MonTGoMERY, Judge. 


A creditor is not obliged to go before the Ordinary and 
contest the right of a debtor to a homestead on any other 
grounds than those stated in the sixth section of the Act of 
1868, and as that section is amended by the fifth section of 
the Act of 1870. But if he voluntarily appear and submit 
issues to the Ordinary, which but for such submissicn that of- 
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ficer would have no power to pass upon on an application for 
homestead, and of which the Ordinary takes jurisdiction, such 
creditor will be bound by the judgment. 

Whether the plaintiff in fi. fa.did go before the Ordinary 
and submit the issue to him which is set forth in the amend- 
ment to the defendant’s affidavit, and what the Ordinary de- 
cided, requires investigation to determine, and the affidavit 
should not have been dismissed on demurrer. If the Ordi- 
nary granted the homestead on demurrer, as it were, to the 
proof showing that the plaintiff’s debt was created for the 
purchase money, thus declining to take jurisdiction of that 
issue, then the principle laid down in Chambliss vs, Phelps, 
39 Georgia, 386, would seem to warrant the plaintiff in pro- 
ceeding with his execution so far as the homestead may pre- 
sent an obstacle; but if the Ordinary decided that the debt 
was not created for the land, it would be res adjudieata. The 
better practice for creditors, whose claims come within any of 
the exceptions contained in the Constitution would be not to 
contest the homestead, but to endeavor to subject it to their 
claims notwithstanding the judgment setting it apart, as is 
now provided for by the Act of December 14th, 1871. 

Judgment reversed. 


Howarp Hitt ¢ al., plaintiffs in error, vs. Aucustus C. 
FE.ton, defendant in error. 


Where the Court is of opinion that there is no patent ambiguity in those 
parts of a will affecting the property in issue before it, and no latent 
ambiguity is raised by proof of extrinsic cireumstances, the instruc- 
tions of the testator to the scrivener who drew the will are inadmissi- 
ble to show that the testator intended to dispose of his property in a 
mander different from the direetion it would take when the ordinary 
rules of construetion are applied to the words of the will. 

McCay, Judge, dissented. 


Construction of will. Ambiguity. * Evidence. Before 
Judge CLARK. Macon Superior Court. December Term, 
1871. 
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Shadrach R. Felton died in April, 1852, leaving the fol- 
lowing will and codicil: 


“STATE OF GEORGIA—Maoon County. 

“The last will and testament of Shadrach R. Felton, of 
the county and State aforesaid. 

“Tn order to dispose of my property in such manner as I 
consider fair and just among those dear to me by family ties, 
I, Shadrach R. Felton, do make, ordain and publish, this my 
last will and testament, with the following provisions, that is 
to say— 

“Ist. I give and bequeath to my eldest son, John Micajah 
Felton, for and during the term of his natural life, five certain 
negro slaves, to-wit: * * * and also the use and occu- 
pation of the land I purchased from the estate of the late 
John Rushin, deceased, which said lands lie in the fifteenth 
district of originally Houston now Macon county, and amounts 
to nine hundred acres, more or less, excepting the ground on 
which Montezuma now:stands, and the right of way hereto- 
fore granted to the Southwestern Railroad Company. It is 
my particular desire, and I hereby direct that the property 
bequeathed as above, with its natural increase, shall pass to and 
become vested in the child or children which my said son, 
John Micajah, may have at his death, and in the event of the 
death of my son, John Jiiicajah, without issue, then all of 
said property shall be equally divided among my other chil- 
dren then living, share and share alike. Should any of my 
children then be dead leaving issue, the share of the parent 
shall pass to my grandchildren or grandchild then represent- 
iug said deceased parent. And I furthermore declare that the 
_ control and possession which I hereby give to my son, John 
Micajah, of the property aforesaid, shall amount to nothing 
more than a life-estate in the same, and that said property 
shall not be liable for the debts of my said son, John Micajah, 
nor shall he part with the title to the same so as to deprive my 
grandchild or grandchildren, which he may have at his death, 
of the benefit of said property or any portion thereof, or in’ 
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default of such issue, no act or liability of his shall deprive 
my other children or their heirs of the absolute right to said 
property. My sole object in making this restriction, is to 
secure to my grandchildren that may come after me a sub- 
stantial token of my love. Should the said John Micajah 
attempt to sell said ...... or become so involved that the same 
would likely be seized seized for his debts, I direct that the 
proper Court having jurisdiction shall appoint a “prochein 
ami,” or next friend, to protect the rights of the remaindermen 
in the premises in such way as shall be just and equitable. By 
nothing herein stated am I to be understood as doubting the 
prudence or integrity of my said son, John Micajah Felton. 

“2d. To my beloved wife, Lavenia Felton, 1 give and be- 
queath the tract or lot of land on which I now reside, con- 
taining two hundred and two and a-half acres, more or less, 
with all the appurtenances therein, during her natural life or 
widowhood. Should she marry after my death, it is hoped 
that a good home will be provided for her by my successor. 
In the event of her second marriage, the said lot of land is 
to be equally divided in value among all my children by my 
said wife. 

“3d. After the payment of my just and lawful debts, if any 
should exist at my death, the balance of my property, con- 
sisting of lands, slaves, plantation stock, choses in action and 
all other things whatsoever, is to be divided equally among my 
children, that is to say, William Noah Felton, Augustus Cicero 
Felton and Jane Elizabeth Felton, and such other child or 
children hereafter to be born, which I may have at the time 
of my death, or which may be born of my said wife within 
the usual period of gestation thereafter, share and share alike. 
If the lands can be divided fairly among said children, I 
desire that a partition may take place, but should the execu- 
tors or a majority of the legatees prefer to divide otherwise, 
then a valuation is to take place and the proper sums awarded. 
To guard against imprudence or misfortune on the part af all 
my children, I hereby impose on each of them, and the prop- 
erty herein bequeathed to them respectively the same restric- 
Vow. xivis. 80. 
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tions and regulations hereinbefore applied to my son, John 
Micajah, and the interest he may take under this will. 

“4th, In all my property except my lands, my wife, Lave- 
nia, is to receive a child’s part, and no more. Nothing herein 
is to interfere wi h the right to the possession of the lot of 
land on which I reside, as hereinbefore provided. 

“5th. Such sums of money as I have advanced or may 
advance to my son, John Micajah, he is to refund to my estate, 
and the same is to be equally divided among all my children, 
allowing a child’s part to my said wife. 

“6th. The proceeds of the land now laid for the town of 
Montezuma are to be equally divided among all my children, 
and they are to have a vested and equal interest in said land 
or town site. 

“7th. I appoint John Micajah Felton and Cjcero H. Young, 
executors to this my last will and testament and request the 
Inferior Court, when sitting for Ordinary purposes, for Macon 
county, to appoint a suitable person administrator with the 
will annexed to carry out the foregoing provisions, should the 
above named executors decline qualifying or resign. 

“Hereby revoking any will and wills by me at any time 
heretofore made, I declare this to be my only last will and tes- 
tament, containing a true disposition of my property and effects. 

“Tn testimony whereof, I, Shadrach R. Felton, have hereto 
set my hand and affixed my seal, this seventeenth day of No- 
vember, in the year of our Lord one thousand eight hundred 


and fifty-one. (Signed) 8. R. Fetton, [1.s.] 


“ Signed, sealed and published by Shadrach R. Felton, as 
his last will and testament on the day and year above written 
in our presence, and at his request, and in his presence, and 
in the presence of each other, we at the same time subscribed 
our names as witnesses hereto. 

(Signed.) “Joun R. FELTON, 
“M. H. Coins, 
“C. H. Youne, 
“STEPHEN F. MILuEr.” 
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Codicil to the last will and testament of Shadrach R. Felton. 
“STATE OF GEORGIAWMacon County: 


“Having on the seventeenth day of November, in the year 
of our Lord one thousand eight hundred and fifty-one, made 
my last will and testament of the same, (?) and desiring to 
change some of the provisions of said will, I, Shadrach R. 
Felton, do declare and publish this as a codicil to said last 
will and testament in the words following, to-wit : 

“1st. In the first cl€use of my said will I gave and be- 
queathed to my son, John Micajah Felton, a life-estate in cer- 
tain property therein mentioned. Now I revoke so much of 
said clause as relates to the lands therein specified, and _here- 
by give and bequeath to my said son, John Micajah, all my 
claim, title and interest to and on the town of Montezuma, 
and the parcel of land connected therewith, consisting of 
twenty acres, more or less, which I jointly hold with John 
T. Brown, and my said son, John Micajah, is to have no por- 
tion of any lands except the said Montezuma property, to the 
extent as aforesaid, and further, my said son, John Micajah, 
is to pay to my executors all the money or sums that I have 
advanced to him or paid on his account, except one share 
thereof, equal to a share, counting my said wife, Lavenia, and 
all my children, each as a shareholder, which one said share 
he is permitted to retain for his own use, and no more. 

“2d. All my lands thus withdrawn from the provisions of 
the said first clause of my said will are to be sold by my ex- 
ecutors, and the proceeds thereof to be equally divided among 
my children, share and share alike, including John Micajah. 

“3d. I hereby constitute and appoint Cicero H. Young a 
trustee for all my children, sons and daughters, and vest in 
him the legal estate in all the property specified in said will, 
set apart for them, respectively, for their own separate use and 
benefit. And I hereby authorize and require said trustee and 
his successors to keep the property of each of my children 
from waste, and to preserve the same *.* * or in such form 
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as he may deem best for their interest and happiness, allowing 
to my said children the free use and pronts of said property, 
but not the right to sell or dispese of the same without the 
consent, in writing, of my said trustee or his successors. 

“Tn testimony whereof, I, Shadrach R. Felton, have hereto 
set my hand and affixed my seal, this the tenth day of April, 
in the year of our Lord, one thousand eight hundred and fif- 
ty-two. (Signed.) 

“S. R. FELtTon, [1.s.] 


“Signed, sealed and published by Qhadrach R. Felton, as a 
codicil to his last will and testament, on the day and year 
above written, in our presence and at his request, and in his 
presence, and also in the presence of each other, we at the 
same time subscribed our names as witnesses thereto. 

“A. M. Pirts, 

“W. W. Davis, 
“STEPHEN F. MILLER, 
“JoHN R. FELTON.” 


The will and codicil were admitted to record, and the ex- 
ecutors qualified at the May term, 1852, of the Inferior Court 
of Macon county, sitting for Ordinary purposes. 

Carrie Hill, the wife of Howard Hill, was the only child 
of John Micajah Felton, who died intestate, in the year 1867. 
Cicero H. Young, the other executor under said will, died in 
1862. Howard Hill and wife sought to have administration 
with the will annexed granted upon the estate of said Shad- 
rach R, Felton, for the purpose of subjecting the property be- 
queathed in the first item of the codicil of said will to her re- 
mainder interest, she claiming that her father, John Micajah 
Felton, took said property subject to the same limitations and 
restrictions as were contained in the first item of the will. 
John Micajah Felton sold his entire interest under the said 
codicil to Cicero H. Young, as the trustee and guardian of 
Augustus Cicero Felton, on December 24th, 1853, and the 
same had been held and claimed as the property of said Au- 
gustus Cicero ever since. The Supreme Court held, when 
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the construction of this will was before it, that John Micajah 
Felton took a fee simple estate under said codicil: Vide Felton 
vs. Hill and wife et al., 41 Georgia Reports, 554. 

Augustus Cicero Felton filed his bill to enjoin the issuing 
of letters of administration, de bonis non, cum testamento an- 
nexo, setting up that the estate had been fully administered, 
statute of limitations, ete. The defendants filed their answer, 
admitting the material charges of the bill, but denying the 
conclusions of law. Upon the trial of the issue formed by 
this bill and answer, defendants sought to introduce the testi- 
mony of Stephen F. Miller, the draftsman of the will, to ex- 
plain an alleged ambiguity, and to show the intention of the 
testator as to the estate which John Micajah Felton should 
take under said will. Upon objection made by complainant, 
this evidence was excluded by the Court, and defendants ex- 
cepted. The jury returned a verdict for complainant, and the 
injunction was made perpetual. Several grounds of error 
were assigned, but the only one passed on in the decision of 
the Court was as to the admissibility of the evidence of Ste- 
phen F. Miller. 


Lyon & Irvin; Puiu. Cook, for plaintiffs in error. 


Por, Hatt & PoE; Nespits & Jackson; W. A. Haw- 
KINS, for defendants in error, submitted the following brief: 

Ist. This is an attempt to apply the rule of construction laid 
down in section 2421 of the Code to a will which took effect 
in 1852, and under which titles had vested and interests in 
property grown up twelve years before the adoption of the 
rule. Construction frequently furnishes the rule upon which 
titles vest, and when this is the case, the rules thus deduced 
are sacred, and cannot be deviated from or overturned without 
destroying valuable rights and interests: Goodlittle vs, Ed- 
munds, 7 T. R., 640; Cowper R., 834; Ld. Cheyney’s case, 
5 Rep., 68 (a;) 36 Ga. R., 199; King es. Leves, 34 Ib., 386 ; 
Bass vs. Ware, 2 Merivale, 241 ; Cholmondely vs. Cleaton, 16 
Howard, 275; Carroll vs. Carroll. 
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2d. It is not contended that this is a “latent ambiguity,” 
and it is not “patent:” Castledon vs. Turner, 3 Atk., 258 ; 
Prest. & Co. vs. D. & D. Just, 1 Busbee’s Eq. R., 65; 1 Red- 
field on Wills, ch. 10, sec. 4, pl. 401; Armstead e¢ al. vs. 
Armstead, ex’r., 82 Ga. R., 597. It is rather an attempt to 
overturn the ordinary rules of construction by a resort to pa- 
rol testimony, and this cannot be done for the purpose of en- 
larging or diminishing the estate devised: King vs. Acker- 
man, 2 Black. R., 408; nor when the terms are insufficient of 
their own force to disinherit the heir: Allen vs. Allen, 18 How- 
ard R., 385; nor to show a different intention in the testator 
from that which his will discloses: Weatherhead’s Lessee vs. 
Baskinville e¢ al., 11 Ib., 357; Gallego vs. Gallego, 2 Brock. 
R., 285; nor to show that the terms in a written instrument 
were used in any unusual and extraordinary sense: Herrick 
vs. Noble, 22 Verm. R., 1. In short, the language of the 
will cannot be varied, or omission supplied, or apparent am- 
biguities removed by extrinsic evidence addressed directly to 
that point, nor to show that certain words were intended to 
create particular estates, or that the testator meant something 
different from what his language imports. This is clearly the 
result of all the authorities, both English and American, from 
Challoner & Bowyers’ case, (2 Leonard’s R., 70,) and Lord 
Cheyney’s case, down to the present day: 1 Redfield on Wills, 
573, note 2; Doe vs. Fyldes, Cowper, 833; Miller vs. Trav- 
ers, 8 Bing., 244, (21 E. C. L. R., 288;) Doe ex dem. Gord 
vs. Needs, 2M. & W., 129; Doe ex dem. Hiscocks vs. Hiscocks, 
5 Ib., 363; Heust vs. Beech et al., 5 Madd. Ch. R., 351; 
Smith vs. Bell, 6 Peters, 68; Bernasconi vs. Atkinson, 17 
Eng. Law and Eq. R., 103; Atty. Genl. vs. Clapham, 31 J6., 
142; Moon vs, Billingslea, 14 Ga. R., 370; Doyal and wife 
vs. Smith, 28 Ga. R., 264; Doe ex dem. Tuggle and wife vs. 
Roe & McMath, 38 Jd., 649. 

3d. The question as to the construction of this will, so far 
as respects the estate of plaintiffs in error, is res adjudicata, 
and the parties are estopped from making it here: Felton vs. . 
Hill and wife, 41 Ga. R., 554. 
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MontTcGoMERY, Judge. 


The only question necessary to be considered in this case is, 
are the instructions of the testator to the scrivener who drew 
his will admissible to explain his intention? It is only upon 
the assumption that there is an ambiguity in the will, that 
these instructions are sought to be admitted. It is not pre- 
tended that any latent ambiguity has been raised by proof of 
extrinsic facts, but it is insisted that a patent ambiguity does 
exist, which may be explained under sections 2421 and 3748 
of the Code. It is certain that there is a class of patent am- 
biguities which may be explained at common law by proof of 
extrinsic facts: See Cowan & Hill’s Notes to Phillips on Ev- 
idence, note 269, page 311, 3d Edition. Another class, how- 
ever, which Lord Bacon styles ambiguitas patens, it is said, 
cannot be so explained. “An ambuiguity is patent in this 
sense, when the mere perusal of the instrument shows plainly 
that something more must be added before the reader can de- 
termine which of several things is meant by it:” Ib. If any 
ambiguity is apparent in this will, it must be of this last men- 
tioned class, and could not, if the rule quoted be correct, be 
explained at common law by parol evidence, but would, per- 
haps, be explainable, if explanation were possible, by such 
evidence under the sections of the Code relied on. In order 
to make those sections applicable in cases of patent ambigui- 
ties, the perusal of the instrument must “plainly show” the 
existence of the ambiguity. Quoties in verbis nulla est ambig- 
uitas ibi nulla expositio contra verba_fienda est. “The gen- 
eral rule,” observes a learned Judge,’ “I take to be, that where 
the words of any written instrument are free from ambiguity 
in themselves, and where external circumstances do not create 
any doubt or difficulty as to the proper application of these 
words to claimants under the instrument, or the subject mat- 
ter to which the instrument relates, such instrument is always 
to be construed according to the strict, plain, common mean- 
ing of the words themselves ; and that, in such case, evidence 
dehors the instrument for the purpose of explaining it accord- 
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ing to the surmised or alleged intention of the parties to the 
instrument, is utterly inadmissible :” Tindal, Chief Justice, 
in Shore vs. Wilson, 5 ‘Scott N. R., 1037; see, also, Doe vs. 
Westlake, 4 B. & A., 57. 

But it is said that the dissent of Judge McCay from the in- 
terpretation put upon this will by a majority of the Court 
when it was once before under review, shows that there is an 
ambiguity existing in the clause under consideration. No one 
entertains a higher opinion of the legal acumen of my learned 
colleague than myself; but, as I understand the rule, I must 
gather the ambiguity from a perusal of the instrument, not 
from the opinion of others, however learned in the interpreta- 
tion of instruments they may be. The ambiguity must be 
apparent to my own mind: Bremriel vs. Prothen, 3 Vesey, 
113. As I read the instrument, it not only fails to show 
plainly an ambiguity, but fails to raise a doubt as to the proper 
interpretation to be placed upon the words of that part of the 
will under review. There are some parts of this will which 
do seem ambiguous—the meaning of the testator in using the 
words, “restrictions and regulations,” in the third item of the 
will, for example. But it is not contended that those parts of 
the will in any way affect the question in issue in this case 
Hence, whatever ambiguity may exist as to their meaning, 
cannot be used to admit evidence to contradict the plain mean- 
ing of those parts of the will upon the construction of which 
the case turns. As I understand the law, however well satis- 
fied I might be of an intention on the part of the testator dif- 
ferent from that expressed in the first item of the codicil, yet, 
under section 2420 of the Code, I would be constrained to 
give effect to the clause as it stands. I concede that in inter- 
pretihg a will, the whole must be taken together, and that the 
scheme of the will proper seems to be to confer a life-estate on 
the children of the testator—certainly upon John Micajah. 
But the codicil alters this, and bequeaths “all my claim, title 
and interest to and in the town of Montezuma, and the parcel 
of land connected therewith,” to John Micajah. In this prop- 
erty the testator held an individual moiety in fee simple. If — 
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he gave all his title and interest, he gave the fee. It is not 
contended that any well founded ambiguity can arise out of 
language so plain; but it is said that, viewing the will and 
codicil together, it is apparent that only a life-estate is intended 
to be given to John Micajah, or, at least, a doubt is raised as 
to what quantum of estate the testator meant to give by the 
codicil, and that, therefore, an ambiguity exists, which, under 
the sections of the Code referred to, will let in parol evidence 
to explain it. My understanding of the sections of the Code 
in question is, that they were not intended to admit parol evi- 
dence in every case where the astuteness of counsel can sug- 
gest a doubt, but only to admit such evidence as an auxiliary 
where the rules of construction, as understood before the pass- 
age of the Code, failed to enlighten the Court as to the mean- 
ing of the instrument, and this, whether the ambiguity was 
latent or patent. 

Viewing this will and codicil as a whole, is there a patent 
ambiguity plainly apparent as to what interest John Micajah 
takes under the first clause of the codicil? The first item of 
the will gives a life-estate, clearly; to John Micajah in the 
property therein bequeathed, and restrains alienation. The 
third item, possibly, makes the same provision as to the prop- 
erty bequeathed to the other children. The sixth item pro- 
vides for a division of the proceeds of the land laid out for 
the town of Montezuma among all of testator’s children. This 
is the same property which, in the first item of the codicil, is 
substituted for the life-estate given to John Micajah by the 
first item of the will; and it is to be noted, that the character 
of this property is such that any restriction upon its free alien- 
ation would, in great measure, destroy its value. The lots of 
a newly laid out town should be unencumbered as much as 
possible, and pass freely from hand to hand, to induce persons 
to buy and build upon them. The testator, “desiring to 
change some of the provisions of said will,” afterwards makes 
a codicil, and gives the Montezuma land to John Micajah, by 
words that certainly convey the fee, unless restrained by the 
general scope of the will to a less estate. But, as it appears 
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to me, the whole scheme of the will, by which the testator’s 
children were to take life-estates in their respective shares, 
with a restraint on alienation, (conceding that such is the 
scheme of the will as to all the children,) is abandoned and a 
trustee for the first time appointed, by the third item of the 
codicil, whose consent to alienation is substituted for the life- 
estate and restriction contained in the will. 

In Doe ex dem, Child vs. Wright, 8 T. R., 64, the testator 
gave “all my lands in the county of Essex” to his.grandson, 
and also, “all my estate in Ellington” to the same grandson. 
He had previously devised a life-estate in the same lands to 
his wife. In almost all the other clauses the testator used the 
word “estate,” which is sufficient to pass a fee. The devise 
to the grandson referred to was all under one item. It was 
argued that considering the whole will together, it appeared 
to be the devisor’s intention to give an estate in fee to his 
grandson in the Essex lands. The Court, declining to hear 
from the other side, held that only a life-estate passed as to 
those lands, though it was conceded that the grandson took a 
fee in the Ellington lands. In the case at bar, a life-estate is 
given by the will—a fee, by the words of the codicil ; and the 
same argument is used in favor of a conveyance of a life-es- 
tate by the codicil, (or, rather, in favor of an ambiguity as to 
what estate was intended to be given,) that was there relied 
on to sustain a devise of the fee. The Court there were not 
sufficiently doubtful as to desire to hear from the other side. 
Which is the stronger case? See, also, Doe ex dem, Ellam 
vs. Westley, 4 Barn. and Cress, 667, where Abbott, Chief Jus- 
tice, says: “I think that our safest course is to consider the 
two distinct sections of this will as making two distinct de- 
vises.” And Bayley, Judge, adds, “it is an old observation 
that the introduction of the word ‘item’ shows that the testa- 
tor is dealing with a new subject, and that the words follow- 
ing apply to that only, and not to the preceding matter, un- 
less the intention that they should do so is plain.” The 
reason is stronger why the words of a will should not be held — 
to apply to a codicil, “ unless the intention that they should 
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do so is plain.” It is only by applying the words of this will 
to the codicil that any argument can be made as to the exist- 
ence of an ambiguity. A subsequent clause of limitation, as 
to one subject of devise, cannot be governed by words of in- 
troduction, which, though clear, are not connected with, and 
plainly applicable to that particular subject: Nash vs. Smith, 
17 Ves., 33; Doe vs. Clayton, 8 East, 144; Denn vs. Gaskin, 
Cowp., 661. 

Where a patent ambiguity does exist, we have seen that the 
general rule is said to be that parol evidence is inadmissible 
to explain it. But that rule, it is also said, must be received 
with this qualification, viz: “That extrinsic evidence is un- 
questionably admissible for the purpose of showing that the 
uncertainty, which appears on the face of the instrument, does 
not in fact, exist, and that the intent of the party, though un- 
certainly and ambiguously expressed, may yet be ascertained 
by proof of facts to such a degree of certainty as to allow of. 
the intent being carried into effect. In cases falling within 
the scope of this remark, the evidence is received, not for’ the 
purpose of proving the testator’s intention, but of explaining 
the words he has used:” Brown’s Legal Maxims, 472. Again, 
it is an elementary principle that claimants under the will 
have a right to ask the Court of construction to place itself, as 
nearly as may be, in the position of the testator at the time he 
executed the will, by proof of his surroundings. 

Taking these rules as a guide, and excluding the declara- 
tions of the testator for the present, what kind of extrinsic 
evidence is inadmissible to explain a patent ambiguity? It 
is difficult to answer this question. Had not the general rule 
been so long established as.to become a maxim, that extrinsic 
evidence is inadmissible to explain a patent ambiguity, I would 
say, still leaving out of view the declarations of testator, that 
in all cases of patent ambiguity extrinsic facts are admissible 
to explain the ambiguity, where it is of a nature that is ca- 
pable of such explanation. Mr. Phillips seems to entertain 
this idea, for he says, “some ambiguities apparent in an in- 
strument do not admit of the application of extrinsic evidence, 
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and are utterly incurable, and render the instrument void ;” 
and of this class he says, are the instances given by Lord 
Bacon, which Mr. Phillips calls ambiguities or uncertainties 
in the limitations of estates: 2 Phil. Ev., 312. Proof of ex- 
trinsic facts could scarcely help such a case. 

As an instance of a patent ambiguity which is said not to 
be capable of explanation by parol, a legacy to one of the 
sons of J. 8., is usually given. But if it is shown by ex- 
trinsic evidence that J. §., had but one son, and the testator 
knew it, the son would take: Ibid. “On the other hand,” 
Mr. Phillips continues, “there are cases of apparent ambigu- 
ity which do admit of explanation by matter of fact, and in 
which the Court will give effect to the intention of the party 
consistently with the words used in the instrument.” Ibid. 
An examination of many of the authorities (all to which I 
had access) referred to as sustaining the rule that extrinsic evi- 
dence is inadmisible to explain patent ambiguities in a will, 
shows that the evidence rejected was the declarations of the 
testator as to what he meant: See Cowan & Hill’s Notes to 
Phil. Ev., part 2, number 271. These stand upon a very 
different footing from extrinsic facts, as will be presently 
shown. 

Mr. Wigram, in his treatise upon the admission of extrinsic 
evidence in aid of the interpretation of wills, excludes alto- 
gether the distinction between latent and patent ambiguities 
as a guide. He lays it down that for the purpose of determ- 
ining the object of the testator’s bounty, or the subjects of dis- 
position, or the quantity of interest intended to be conveyed 
by the will, a Court may inquire into every material fact re- 
lating to the person who claims to be interested under the 
will, and to the property which is claimed as the subject of 
disposition, and to the circumstances of the testator and of 
his family and affairs: Wigram’s Extr. Ev., page 7, 51. 

Is not this the correct rule whether the ambiguity be latent 
or patent? And do the sections of our Code do anything 
more than establish this as the rule in Georgia, in order to | 
settle the question with us in view of the nice distinctions and 
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refinements, not to say confusion, to be found in the books 
upon this subject? 

The admission of the declarations of the testator to explain 
an ambiguity, however, is quite a different thing from the 
proof of extrinsic facts for that purpose, and has been uni- 
formily refused, at least in England, since the case of Hiscocks 
vs. Hiscocks, 5 M & W., 363, (see Doe ex dem. Allen vs. Al- 
len, 12 A. & E., 451,) except in a single class of cases, to-wit : 
where the meaning of the testator’s words is neither ambigu- 
ous nor obscure, and where the devise is on the face of it per- 
fect and intelligible, but from some of the circumstances ad- 
mitted in proof an ambiguity arises, as to which of the two or 
more things, or which of the two or more persons (each an- 
swering the words of the will) the testator intended to express. 
Here arises what Lord Bacon calls an equivocation, and the 
declarations of the testator are admitted to show which of the 
two things or persons, each equally answering the description 
in the will, is meant. The principle above quoted confines 
the admission of such evidence to the case of a latent ambigu- 
ity. But in the case of Doe ex dem. Gord vs. Needs, 2 M. & 
W., 129, precisely the same ambiguity arose, with the addi- 
tion that the ambiguity appeared in the will itself; two per- 
sons of the same name having been mentioned as legatees in 
the former part of the will, but there sufficiently distinguished 
by the names of their fathers, whereas in the clause under 
which the controversy arose, one of them was again named as 
legatee, and no indication given as to which of the two was 
meant. The declarations of the testator were admitted to show 
which of the two he intended: Doe ea dem. Morgan vs. Mor- 
gan, 1 C. & M., 255, is to the same effect. 

But no extrinsic evidence, much less the declarations of the 
testator, will be received to introduce new words and a new 
description into the body of the will itself: Miller vs. Travers, 
8 Bing., 244. And that is what is attempted here—to intro- 
duce new words and a new description of the estate which 
John Micajah takes, reducing it from a fee to a life-estate. To 
permit such evidence, would overturn the statute of frauds, 
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and again open the door to all the evils that that law was in- 
tended to prevent. I cannot think that the Legislature meant 
to give such scope to the sections of the Code relied on by the 
plaintiff in error. Indeed, they must be read in connection 
with section 2379, re-enacting in substance the statute of frauds, 
and so construed as not to emasculate that law. Upon the 
whole, I am of opinion that no patent ambiguity exists in 
this codicil as to the estate which John Micajah takes, and no 
latent one has been raised by proof of extrinsic facts—much 
less does such an ambiguity exist as would render the instruc- 
tions of the testator to the scrivener who drew the will com- 
petent evidence to explain it. 

The question as to the admissibility of the declarations of 
the testator to rebut a resulting trust, or to repel the presump- 
tion against double portions, or to show a revocation by ex- 
plaining acts done to that end, or where they are part of the 
res geste, or on an issue of insanity, is not here involved. 

Judgment affirmed. 


Warner, Chief Justice, concurring. 


In my judgment, there is no ambiguity on the face of the 
testator’s will, either latent or patent, which will authorize the 
admission of parol evidence to explain it. Whatever may be 
the difference of opinion as to the legal construction to be given 
to the words employed by the testator, that does not create an 
ambiguity, in the sense of the law, which may be explained 
by parol evidence. It is not competent to raise an ambiguity 
in relation to the testator’s intention by parol evidence, ex- 

trinsic of the words of the will, and then proceed to explain 
that ambiguity so raised by the same species of evidence, and 
that is just what is proposed to be done in this case; after the 
lapse of twenty years from the date of the execution of the 
will. A testator’s will should be construed according to the 
legal effect of the words contained therein, when those words 
are not ambiguous or of doubtful meaning. The intention of 
the testator must be derived from the plain unambiguous words 
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of his will, and not from eztrinsic parol evidence; otherwise, 
no man’s will can stand—the parol evidence of witnesses after 
his death will make one for him. 


McCay, Judge, dissented, but furnished no opinion. 





